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A RUSH TO REGULATE—THE CONGRES-
SIONAL REVIEW ACT AND RECENT FED-
ERAL REGULATIONS

TUESDAY, MARCH 27, 2001

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY PoLICY, NATURAL
RESOURCES AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2154, Rayburn House Office Building, Hon. Doug Ose (chairman of
the subcommittee) presiding.

Present: Representatives Ose, Otter, and Tierney.

Staff present: Barbara Kahlow, deputy staff director; Dan
Skopec, staff director; Jonathan Tolman, professional staff member;
Regina McAllister, clerk; Michelle Ash and Elizabeth Mundinger,
minority counsels; and Jean Gosa, minority assistant clerk.

Mr. Osi. The committee will come to order. I want to welcome
everybody to the meeting of the Subcommittee on Energy Policy,
Natural Resources and Regulatory Affairs. This morning we’re hav-
ing a hearing entitled, “A Rush to Regulate—The Congressional
Review Act and Recent Federal Regulations.”

In the waning days of his administration, President Clinton
issued a flood of new regulations. Some are surely meritorious, oth-
ers raise serious concerns.

Congress has a tool to correct defective regulations. It’s called the
Congressional Review Act. We're going to refer to that as the CRA.
The purpose of today’s hearing is to examine some of the late-
issued rules and to ensure that the decisionmaking process was
careful and above reproach. The hearing will consider not only sub-
stantive concerns but also procedural flaws in issuance of these
rulemakings.

Earlier this month, the Senate and the House passed a joint res-
olution of disapproval for the Department of Labor’s major rule es-
tablishing a new comprehensive ergonomics standard. The reversal
of the ergonomics rule is the first instance in which the CRA re-
sulted in the nullification of a rule. This reversal demonstrated
that there is at least one rule that a majority of Congress felt was
not in the interest of their constituents.

On December 20, 2000, the three principal procurement agencies,
the Department of Defense, the General Services Administration,
and the National Aeronautics and Space Administration, issued an
amendment to the existing rules governing present responsibility,
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to clarify what constitutes a satisfactory record of integrity and
business ethics for contracting with the government. This is com-
monly called the “blacklisting rule.”

Since the rule changes could potentially have a significant im-
pact on a substantial number of small businesses, the agencies mis-
takenly certified that the rule will not have a significant impact on
a substantial number of small entities, and thus the agencies failed
to prepare the required initial and final regulatory flexibility analy-
ses. This rule is currently being litigated.

On January 12, 2001, the Department of Agriculture published
a major rule prohibiting the construction of roads and banning tim-
ber harvesting on 58 million acres of national forest land, or 31
percent of all national forest land. For comparison, all of new Eng-
land, that being Connecticut, Maine, Massachusetts, New Hamp-
shire, Rhode Island, and Vermont encompass only 44 million acres.

In the vast majority of the areas affected by this rule, the biggest
threat does not come from timber conditions but from fire. Last
year, more than 84,000 fires raged across the country, scorching
nearly 7 million acres of public land. The number of acres har-
vested each year by comparison is roughly half a million acres. The
stated goal of the rule is to preserve the forests for endangered spe-
cies, recreation and maintenance of water quality. Unfortunately,
a forest ravaged by serious fire is unlikely to provide any habitat
for species, little in the way of recreation, and probably a degraded
water quality. The rule, originally scheduled to become effective on
March 13th, is being reviewed by the new administration and is
also being litigated.

Two days prior to the inauguration of a new President, the Envi-
ronmental Protection Agency published a major rule establishing
new standards for diesel fuel. Under the rule, oil refineries must
remove 97 percent of the sulfur in diesel fuel by 2006. The current
standard of 50 parts per million was reduced to 15 parts per mil-
lion. The reason that sulfur needs to be reduced from diesel fuel
is not because sulfur itself is a major source of pollution but be-
cause it interferes with catalytic converters and other pollution
control devices necessary to produce cleaner-burning diesel engines.

I support the environmental goals of the diesel sulfur rule. Diesel
engines account for a substantial portion of the ozone and particu-
lates that pollute the air of our cities. This pollution has a wide
range of adverse health effects, particularly the evidence linking
diesel exhaust to an increased risk of lung cancer. Dozens of stud-
ies link airborne fine particles, such as those in diesel exhaust, to
increased hospital admissions for respiratory diseases, chronic ob-
structive lung disease, pneumonia, heart disease and up to 60,000
premature deaths annually in the United States.

Despite my support for the environmental benefits that will be
achieved by this rule, I am concerned by the timing, both the tim-
ing of the rule’s publication and the timing of its implementation.
Economic studies have suggested that our Nation’s refineries may
not be able to produce enough low-sulfur diesel fuel to meet ex-
pected demand.

As a Member representing California, I can tell you first hand
it is not a good thing when energy supplies fail to meet energy de-
mands. Yet, that this rule was finalized days before the end of an
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administration and just as our Nation is struggling with several
energy issues is somewhat disconcerting.

I want to welcome our witnesses today. And, prior to starting tes-
timony from them, I am reserving the right for Mr. Tierney to
make an opening statement.

[The prepared statement of Hon. Doug Ose follows:]
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Chairman Doug Ose
Opening Statement
A Rush to Regulate - the Congressional Review Act and Recent Federal Regulations
March 27, 2001

In the waning days of his Administration, President Clinton issued a flood of new regulations.
Some are surely meritorious; others raise serious concerns.

Congress has a tool to correct defective regulations - the Congressional Review Act (CRA). The
purpose of today’s hearing is to examine some of the late-issued rules and to ensure that the
decisionmaking process was careful and above reproach. The hearing will consider not only
substantive concerns but also procedural flaws in issuance of these rulemakings.

Under law, Congress has two opportunities to review agency regulatory actions: at the proposed
rule stage and at the final rule stage. Under the Administrative Procedure Act (APA), Congress
can comment on agency proposed and interim rules during the public comment period. Under
the CRA, Congress can disapprove an agency final rule after it is promulgated. Congressional
Committees and Members Congress expressed concern regarding the rules to be discussed today.

Earlier this month, the Senate and then the House passed a joint resolution of disapproval for the
Department of Labor’s (DOL) major rule establishing a new comprehensive ergonomics
standard. The reversal of the ergonomics rule was the first instance in which the CRA resulted in
the nullification of a rule. This reversal demonstrated that there is at least one rule that a
majority in Congress felt was not in the interest of their constituents.

The ergonomics rule addressed employee exposure to the risk of musculoskeletal disorders
(MSDs) in jobs in general industry workplaces. DOL estimated that the rule would affect 6.1
million employers and 102 million employees. The rule held employers responsible for non-
work-related injuries. Cost estimates for the rule varied, e.g., the prior Administration estimated
$4.5 billion annually but the Employment Policy Foundation estimated up to $100 billion
annually.

In January 2000, this Subcommittee submitted an 18-page comment letter objecting to DOL’s
proposed rule and then conducted an extensive investigation of DOL’s improper use of
contractors in this rulemaking. The Subcommittee questioned possible augmentation of DOL
full-time equivalents by use of contractors, DOL’s improper use of contractors for inherently
governmental functions in the rulemaking process, DOL’s use of contractors (including 28 paid
“expert” witnesses) to unfairly bias this rulemaking, and a conflict-of-interest between the DOL
official leading the ergonomics rulemaking and the lead ergonomics contractor. Reducing
injuries on the job is a laudable goal but penalizing industry for injuries that may not be job-
related is a sure way to put jobs and the nation’s economy at risk. Soon after issuance, this rule
was challenged in court on both procedural and substantive grounds.

On December 20, 2000, the three principal procurement agencies - the Department of Defense,
the General Services Administration, and the National Aeronautics and Space Administration -
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issued an amendment to the existing rules governing “present responsibility” to clarify what
constitutes a “satisfactory record of integrity and business ethics” for contracting with the
government (commonly called the “blacklisting” rule). This change requires the contracting
officer to determine whether a potential contractor’s record is satisfactory on issues, such as their
labor, environmental and consumer protection records, including unproven allegations. Agencies
commenting on the proposal rule stated that it was “seriously flawed” and would: (a) add cost,
time and effort to procurement; (b) result in subjective and inconsistent determinations, increased
protests and disputes, and additional litigation; and (c) appear to be punitive rather than
protecting the government. This rule was scheduled to become effective on January 19, 2001.

The agencies stated that, “This rule is not regarded as a significant rule,” even though Federal
procurement amounts to nearly $200 billion annually and the rule’s changes could result in
redistribution of over $100 million in awards, potentially adversely effecting competition, etc.
Under the existing regulatory executive order (E.O. 12866, Sec. 6), significant rules require
preparation of a regulatory impact analysis (RIA). Since the agencies and the Office of
Management and Budget (OMB) improperly categorized this rule as not significant, the agencies
failed to prepare a RIA. Under the CRA (5 U.S.C. §804), major rules (with an annual effect of
$100 million or more) cannot become effective until 60 days (versus 30 days under the APA)
after issuance, i.e., this rule should have been available for review by the new Administration
prior to becoming effective. In addition, since the rule’s changes could potentially have a
significant impact on a substantial number of small businesses, the agencies mistakenly certified
that the rule “will not have a significant impact on a substantial number of small entities,” and,
thus, the agencies failed to prepare the required initial and final Regulatory Flexibility Analyses
(5 U.S.C. §601 et seq.). This rule is currently being litigated.

On January 12, 2001, the Department of Agriculture published a major rule prohibiting the
construction of roads and banning timber harvesting on 58 million acres of national Forest
Service land, or 31 percent of all national forest land. For comparison, all of New England
(Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, and Vermont) encompasses
only 44 million acres. In the vast majority of the areas affected by this rule, the biggest threat
does not come from timber companies but from fire. Last year, more than 84,000 fires raged
across the country, scorching nearly 7 million acres of public land. The number of acres
harvested each year by comparison is roughly half a million acres. The stated goal of the rule is
to preserve the forests for endangered species, recreation and maintenance of water quality.
Unfortunately, a forest ravaged by a serious fire is unlikely to provide any habitat for species,
little in the way of recreation, and probably degraded water quality. The rule, originally
scheduled to become effective on March 13th, is being reviewed by the new Administration and
is also being litigated.

Two days before the inauguration of a new President, the Environmental Protection Agency
published a major rule establishing new standards for diesel fuel. Under the rule, oil refiners
must remove 97 percent of the sulfur in diesel fuel by 2006. The current standard of 500 parts
per million (ppm) was reduced to 15 ppm. The reason that sulfur needs to be reduced from

2
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diesel fuel is not because sulfur itself is a major source of pollution but because it interferes with
catalytic converters and other pollution control devices necessary to produce cleaner burning
diesel engines.

1 completely support the environmental goals of the diesel sulfur rule. Diesel engines account for
a substantial portion of the ozone and particulates that pollute the air of our cities. This pollution
has a wide range of adverse health affects, particularly the evidence linking diesel exhaust to an
increased risk of lung cancer. Dozens of studies link airborne fine particle, such as those in
diesel exhaust, to increased hospital admissions for respiratory diseases, chronic obstructive lung
disease, pneumonia, heart disease and up to 60,000 premature deaths annually in the United
States.

Despite my support for the environmental benefits that will be achieved by this rule, I am
concerned by the timing - both the timing of the rule’s publication and the timing of its
implementation. Economic studies have suggested that our nation’s refineries may not be able to
produce enough low sulfur diesel to meet expected demand. As a Member representing
California, I can tell you first hand it is not a good thing when energy supplies fail to meet
energy demands. That this rule was finalized days before the end of an Administration and just
as our nation is struggling with several energy issues is somewhat disconcerting.

I want to welcome our witnesses today. Panel I includes a distinguished expert in agency
rulemaking: Dr. Wendy Lee Gramm, former Administrator, Office of Information and
Regulatory Affairs, OMB and Director, Regulatory Studies Program, Mercatus Center, George
Mason University. Panel I also includes Marshall Whitenton, Vice President, Resources,
Environment and Regulation Development, National Association of Manufacturers; Dr. Robert
Nelson, Professor, University of Maryland School of Public Affairs; and Ray Ory, Vice
President, Baker and O’Brien, Inc. Panel II includes Terry Gestrin, Chairman, Valley County
Commissioners, Cascade, Idaho; Evan Hayes, a wheat farmer from Idaho, representing the
National Association of Wheat Growers; Sharon Buccino, Senior Attorney, Natural Resources
Defense Council; and Thomas McGarity, W. James Kronzer Chair, University of Texas School

of Law.
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Mr. OSE. Mr. Otter, would you care to make an opening state-
ment?

Mr. OTTER. Thank you, Mr. Chairman. I do have an opening
statement that I would like to submit for the record. But I will be
very brief in the comments that I make now.

Mr. OsE. Without objection.

Mr. OTTER. I, too, am concerned, Mr. Chairman, about the rush
to judgment, the rush to regulate that we’ve had not only in the
two agencies that are coming before us this morning and the dev-
astating effects that they have had on our abilities to produce, to
travel, to indeed carry on the commerce that needs to be carried
on not only in my State but also in the entire Union. And, because
of that, I am particularly happy, Mr. Chairman, that you have
sought to call this hearing, and I look forward to talking to the
panels that will be coming before us this morning.

But, I do want you to know that the outcome of this hearing and
the results that we will be able to go forward on are extremely im-
portant to us because there’s a lot of folks back home in Idaho and
in the Pacific Northwest that are hoping to at least get some relief
as a result of this subcommittee hearing, Mr. Chairman. So I ap-
plaud you in your efforts this morning.

Mr. OSE. Thank you, Mr. Otter.

This committee typically swears in its witnesses, so if you would
all rise.

[Witnesses sworn.]

Mr. OsE. Let the record reflect the witnesses answered in the af-
firmative. I would like to introduce the witnesses. Joining us today
on my left is Dr. Wendy Lee Gramm, the former administrator of
the Office of Information and Regulatory Affairs, OMB. She’s cur-
rently at the Mercatus Center, where she is a distinguished senior
fellow and runs the regulatory studies program.

Next to her is Marshall Whitenton who is the vice president of
Resources, Environment and Regulation Department for the Na-
tional Association of Manufacturers.

And sitting next to him is Dr. Robert Nelson, who is a professor
in the School of Public Affairs at the University of Maryland.

And our final witness on this panel is Raymond Ory who is the
vice president of Baker & O’Brien, Inc.

If you could be so kind as to summarize your testimony within
the 5-minute timeframe, that would be most appreciated and we
would be able to get to questions quicker.

Dr. Gramm.
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STATEMENTS OF DR. WENDY LEE GRAMM, FORMER ADMINIS-
TRATOR, OFFICE OF INFORMATION AND REGULATORY AF-
FAIRS, OMB, AND DIRECTOR, REGULATORY STUDIES PRO-
GRAM & DISTINGUISHED SENIOR FELLOW, MERCATUS CEN-
TER, GEORGE MASON UNIVERSITY; MARSHALL E.
WHITENTON, VICE PRESIDENT, RESOURCES, ENVIRONMENT
AND REGULATION DEPARTMENT, NATIONAL ASSOCIATION
OF MANUFACTURERS; DR. ROBERT H. NELSON, PROFESSOR,
SCHOOL OF PUBLIC AFFAIRS, UNIVERSITY OF MARYLAND;
AND RAYMOND E. ORY, VICE PRESIDENT, BAKER AND
O’BRIEN, INC.

Dr. GRaMM. Thank you for inviting me to testify on the issue of
the Congressional Review Act and recent Federal regulations.
Please note that this testimony reflects my own views and not that
of either the Mercatus Center or George Mason University.

The objective of the Regulatory Studies Program is to advance
knowledge of regulations and their impact on society. What we do
is to analyze regulations and regulatory issues from the perspective
of the public interest and the typically underrepresented consumer.
We've long been concerned about the growing burden of regulations
and recently have focused on the phenomenon of midnight regula-
tions, or those regulations promulgated during the 3 months follow-
ing a national election.

Mercatus scholar Jay Cochran analyzed the number of pages in
the Federal Register in post-election quarters since 1948; although
an imprecise measure of regulatory activity, it’s about the best we
have. Dr. Cochran found this phenomenon of midnight regulations
to be systemic and nonpartisan. This year was no exception when
the page count in the Federal Register jumped by 51 percent when
compared with the same quarters in the preceding 3 years.

I have outlined in my written testimony some examples of regu-
lations that were finalized during this election period. And, you,
Mr. Chairman, have commented on many of them. More detailed
analyses of many of these regulations are available on our Web site
in the form of public interest comments that we submitted during
Kle comment period, as required by the Administrative Procedure

ct.

Our public interest comments provide independent analyses of
agency proposals from the perspective of the public interest and not
any special interest. Some analyses are performed by Mercatus
scholars; others are done for Mercatus by outside academics and
practitioners. Last year, alone we wrote 24 public interest com-
ments covering most of the regulations being discussed today and
many more.

While our public interest comments may be lengthy, we have a
one-page summary with each public interest comment, along with
a checklist appended to each one. In the checklist, we provide a
very simple list of questions that policymakers should address
when crafting a regulation, and then summarize whether or not
the agency answered each question, along with a grade ranging
from A to F for excellent to unsatisfactory. The kinds of questions
we ask, for example, are did the agency identify a specific problem
that can’t be addressed by either market regulation or by other lev-
els of government—State and local government.
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We ask whether agencies examined alternative approaches to the
ones they’re proposing, whether they attempted to maximize net
benefits, whether there is a strong scientific or technical basis for
the regulation, and, finally, we ask whether or not the agencies un-
derstood and considered both the distributional effects of the regu-
lation on different populations, but also how individual choices
would be affected.

I would like to just say a few sentences on some of the important
midnight regulations, some of which you have commented on. The
Forest Service roadless area regulation covers biologically diverse
areas, as you said in your opening comments. And, while much
public attention has been paid to the impact on logging, our con-
cern is that the Forest Service has not shown that the ban on road
construction is necessary or appropriate for protecting other impor-
tant values, such as water quality, wildlife, and recreation in these
areas.

The agency did not consider alternatives to a complete ban, such
as allowing low-impact temporary roads as needed for forest
health, fire protection, or ecosystem restoration.

The Federal Acquisition Regulation Council’s blacklisting rule
shifts the burden of determining whether a firm meets proper ethi-
cal standards from the agencies authorized by Congress to govern-
ment procurement agents. Under this regime, blacklisting replaces
the formal process and firms cannot answer the charges against
them and may be blacklisted for an administrative complaint even
before evidence is heard.

HHS’s medical privacy regulations are costly, but HHS has not
identified any net social benefits that can be expected to flow from
this regulation.

Arsenic is a naturally occurring substance for which health risks
have not been observed at the levels found in U.S. drinking water
systems. EPA justified these standards using evidence of risk from
high arsenic doses in other countries, although those populations
smoke more, and have poorer health in general. And actually there
was a U.S. study of U.S. populations where there was no statistical
arsenic risk.

The reporting thresholds for lead under the toxic release inven-
tory would be reduced substantially, but release here means the
amount transferred offsite as waste, or even recycled or retreated.

There are a number of other regulations. I see my time is run-
ning out. I would like to point out that washing machine standards
and the energy efficiency standards are also very costly to consum-
ers. For the washing machine standards, for example, the Depart-
ment of Energy in their estimates would imply that these stand-
ards would reduce energy use by 0.16 percent over a 24-year pe-
riod, but we think its estimates are overstated.

There are many other regulations worth reviewing, but I thank
you for your interest in regulations, especially midnight regula-
tions, because these are regulations pushed through at the end of
an administration’s term when congressional oversight is unavail-
able and can result in potentially costly mandates that may do lit-
tle to solve an identified problem.
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I also applaud your use of all your authorities, including the Con-
gressional Review Act, to ensure that regulations which are a hid-
den tax on citizens are appropriate and advance the public interest.
Thank you.

Mr. OSE. Thank you Dr. Gramm.

[The prepared statement of Dr. Gramm follows:]
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Statement of Dr. Wendy L.. Gramm, Distinguished Senior Fellow
Director, Regulatory Studies Program, Mercatus Center
George Mason University, Fairfax, Virginia

Before the Subcommittee on
Energy Policy, Natural Resources and Regulatory Affairs
Committee on Government Reform

March 27, 2001

Mr. Chairman and Members of the Subcommittee: Thank you for
inviting me to testify on the issue of the Congressional Review Act and
Recent Federal Regulations. Please note that this testimony reflects my own
views and not that of the Mercatus Center or George Mason University.

The Regulatory Studies Program at the Mercatus Center aims to
advance knowledge of regulations and their impact on society. We focus on
analyzing regulations and regulatory issues from the perspective of the
public interest and the typically underrepresented consumer. We have long
been concerned over the growing burden of regulation and a rulemaking
process that is less and less accountable to the public. Estimates of the total
burden of regulation exceed $700 billion per year, and until the last two
months the rate of growth has been growing unchecked.

A recent focus of our Regulatory Studies Program has been midnight
regulations, or those regulations promulgated during the three months
following a national election. Mercatus Scholar Jay Cochran analyzed the
number of pages in the federal register in post election quarters since 1948
and found that this phenomenon of increased regulatory activity is non-
partisan and systemic. On average, the number of pages in the federal
register, an admittedly inexact proxy for regulatory activity, was 17% larger
than the same period in non-election years. In years when a whole
administration turned over, that percentage jumped to 29%.

This so-called “Cinderella effect” was especially large this past year.
The Federal Register page count jumped by 51% in the post election quarter
as compared with the same quarters of the preceding three years. There
were over 26,542 pages printed during this period, surpassing President
Carter’s record of 24,531 pages. During the week before President Bush’s
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Inauguration, Clinton appointees increased the volume of Federal Register
pages by nearly 1,000 pages of fine print per day compared to a normal
volume of around 200 pages.

The Mercatus study does not attempt to explain why the midnight
regulation phenomenon exists. Some of these regulations have been
developed carefully over many years, in a rulemaking process that happens
to have culminated during the final months of the administration. Others,
however, have been hurried into effect without the usual checks and
balances, and may be contrary to the public interest.

A number of significant regulations were proposed and/or finalized
during this period. The hurried pace for many of these precluded the
opportunity for meaningful public comment. As one example, a November
4, 2000 Presidential Memorandum ordered the Pension & Welfare Benefits
Administration (PWBA), to promulgate a modified patient’s bill of rights.
The proposed rule went final in just 17 days, in spite of the fact that the
agency expects the rule to cost employers and employees more than $400
million per year in compliance costs. By mandating that employee health
care plans grant or deny coverage for non-urgent claims within 15 days (and
72 hours for urgent claims), the rule simply codifies existing practice.
PWBA estimates that less than one percent of claims are not already handled
within the rule’s “expedited” timeframes. It is not surprising therefore, that
the Department of Labor could not quantify any benefits from the rule’s
imposition.

In another rushed regulatory process that made a mockery of public
comment requirements, the Department of Energy issued three final
regulations mandating the efficiency of different appliances in January.
Unlike previous energy efficiency standards, which have taken as long as 10
years to evaluate, develop, and issue, DOE’s washing machine, air
conditioner and heat pump standards hurtled through the regulatory process
at lightning speed. The Department announced its proposals on October 4™,
accepted public comment until December 4™, and, just days later, circulated
a final draft among other agencies in the administration. One wonders how,
in a matter of days, DOE could have complied with the APA requirement
that it consider all public comments. Indeed, in the final rules issued in mid-
January, public comments were dismissed, often with no discussion at all.
For example, the Mercatus Center submitted results of a new survey that cast
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doubt on DOE’s assumptions underlying the clothes washer rule, but the
final rule does not even mention this.

Other midnight rules that are expected to have a significant effect on
American consumers and businesses, as well as state and local governments
are EPA’s drinking water standards for arsenic, its diesel rule, and new
reporting requirements for lead under the Toxic Release Inventory; the
Forest Service’s ban on all roads in certain national forest areas; the
Department of Health and Human Service’s medical privacy standards; and
the Federal Acquisition Regulatory Council’s blacklisting rule.

I will briefly describe each of these now. Attached to this testimony is
a more complete list of some of the significant regulations that were
promulgated during this post election quarter; options for addressing these
midnight regulations; as well as copies of the public interest comments
Mercatus submitted to the rulemaking record on a number of these
regulations. This information is also available on our websites
(www.Mercatus.org and www.regradar.org).

EPA’s Diesel Sulfur Rule

The vast majority of U.S. citizens live in areas that already comply
with EPA’s ozone and particulate matter (PM) ambient air standards; yet, to
address the pockets of noncompliance, EPA has lowered exhaust emission
standards for heavy-duty highway engines and vehicles to less than one-
tenth the current standards. In addition, because the sulfur levels in fuel may
harm the new engine technologies required to meet the lower standard, this
rule also requires reduced sulfur levels in diesel fuel from the current cap of
500 parts per million (ppm) to a cap of 15 ppm.

These nationwide restrictions on emissions and diesel sulfur will
impose large costs on American citizens without corresponding benefit.
Consumers throughout the nation will face higher prices for consumer goods
and public transportation—assuming EPA’s requirements are even feasible.
In fact, EPA had to assume that unproven emissions control technologies
will develop rapidly and at low cost to make its rule even remotely feasible.
Feasibility also depends critically on highly optimistic assumptions about
the cost and investment behavior of the suppliers of highway diesel fuel.
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Forest Service Roadless Areas Rule

This rule bans all road construction and timber harvesting on 58.5
million acres of national forest land around the country. The roadless areas
covered by the rule are biologically diverse and usage varies tremendously
across the nation.

The Forest Service has not shown that a universal ban on road
construction is either necessary or appropriate for protecting important
values—such as water quality, wildlife, and recreation—in these diverse
roadless areas. In fact, in some cases, the economic and environmental
benefits of prohibiting road construction are likely to be less than the
economic and environmental costs of not being able to build a road. Forest
Service data suggest that many roadless areas are in need of ecosystem
restoration activities that will not occur without road construction.

The Forest Service did not consider alternatives to a complete ban on
road construction, such as allowing low-impact temporary roads as needed
for forest health or ecosystem restoration. Such alternatives could achieve
environmental goals more effectively, while simultaneously minimizing
economic and environmental costs.

FARC’s Blacklisting Rule

The Federal Acquisition Regulatory Council (FARC) “blacklisting”
rule changes the standards by which firms bidding for government contracts
are judged in the area of “integrity and business ethics.” It shifts the burden
of determining whether a firm meets the proper standards for business ethics
from the agencies authorized by Congress, to government procurement
agents. At the same time, the rule provides little guidance for judging a
firm’s history of practices or even what should be judged. Vague
terminology and imprecise guidelines can only lead to inconsistent and
contradictory application of the rule. Furthermore, any potential contractors
deemed unworthy of a contract are barred de facto from doing business with
the government for up to three years—they become, in other words, a
“blacklisted” firm.

Currently, firms whose business ethics are being questioned face a
hearing and may provide evidence on their behalf before being officially
barred from government contracting. Under this new regime, blacklisting
takes the place of formal hearings and firms cannot answer the charges
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against them. Firms may be blacklisted for violation of any federal
regulation, including labor standards, but may also face blacklisting for an
administrative complaint even before charges are ever filed or evidence is
heard.

HHS Medical Privacy Regulations

HHS has established guidelines that health plans (insurance
companies, HMOs, etc.), health care providers (doctors, hospitals, etc.) and
payment clearinghouses must follow to “protect the privacy of individually
identifiable health information maintained or transmitted in connection with
certain [health-related] transactions.” HHS issued its final version of the
rule on December 28, 2000.

HHS estimates the 10-year discounted costs of the rule at more than
$11 billion, while our estimates place the long-run costs at closer to $25
billion — including nearly $4 billion in start up compliance costs alone.
Laying aside considerations of cost, HHS has identified no net social
benefits that can be expected to flow from the rule. (Those values HHS
classifies as social benefits are in fact more properly accounted for as
transfers.)

EPA’s Regulation of Arsenic in Drinking Water Systems

EPA has recently announced its intention to reevaluate a final rule
published on January 22, 2001, that would have lowered the allowed level of
arsenic in public drinking water systems from 50 micrograms per liter
(ng/L) to 10 ng/L. This is a very positive step, because, although arsenic
poses acute risks at high doses, it is a naturally occurring substance for
which health risks have not been observed at the levels found in U.S.
drinking water systems. EPA had justified the new standards using evidence
of cancer risk from high arsenic doses in Taiwan and Chile. The data from
these countries, however, may significantly overstate the risk of arsenic
ingestion in the U.S., particularly since U.S. studies found no statistical
evidence of arsenic risks.

EPA’s Toxic Release Inventory, Lead and Lead Compounds

The Toxic Chemical Release Inventory (TRI) rule lowers reporting
thresholds for lead and lead compounds from 25,000 or 10,000 Ibs. down to
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100 Ibs. If a facility manufactures, processes or uses more than 100 lbs. of
lead or lead compounds per year, it would now be subject to annual TRI
reporting requirements.

Despite extensive information on these chemicals, the reporting
thresholds are not based on any quantitative analysis of the magnitude of
releases that will be accounted for under different thresholds, nor the risks
posed by releases. EPA recognized this, but only affer it issued the final rule
did it refer the rule to its Science Advisory Board for review.

Under the rule, facilities must identify the number of pounds of lead
“released” into the environment. The term “released” refers not only to
chemicals that are transferred off-site as waste or routinely or accidentally
released on-site into the air, land or water, but also to chemicals that are
recycled or treated. A reviewer of the TRI data cannot easily ascertain
whether a “release” reflects responsible management and recycling,
emissions allowed by regulation, or accidental spills; so, data on pounds of
chemicals released, as provided by TRI, fail to provide communities relevant
data on risks that may be present.

Congress recently used its authority under the Congressional Review
Act to disapprove the ergonomics regulation. This is the first time this
authority has been used to overturn a regulation. One can argue that the
Congressional Review Act is uniquely suited to addressing poorly reasoned
rules when there has been a change in administration, since during any other
circumstance, a President is more likely to veto the Resolution of
Disapproval for a regulation promulgated by his own appointee.

We applaud this Committee for considering whether other midnight
regulations should be overturned. Regulations are a hidden tax, where the
cost of the program is imposed through mandates. The agencies proposing
these mandates, and imposing this indirect tax should ensure that the
program’s or regulation’s benefits as well as its costs and effects are
understood, measured, and discussed. Regulations pushed through at the
end of an administration’s term, when Congressional oversight is
unavailable, can result in potentially costly mandates that may do little to
solve an identified problem.
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Attachments
A. Average Regulatory Volumes During the Post-Election Quarter
B. “The Cinderella Constraint: Why Regulations Increase Significantly
During Post-Election Quarters” also found at

www.regradar.org/cochran.html

C. “Midnight Regulations: Options for Evaluation” also found at:
www.regradar.org/options.doc

D. The following Mercatus Center Public Interest Comments can be found at
www.Mercatus.org:

EPA’s Heavy-Duty Engine and Vehicle Emission Standards and
Highway Diesel Fuel Sulfur Control (RSP 2000-16)

USDA’s Forest Service Roadless Area Conservation Draft
Environmental Impact Statement (RSP 2000-14)

HHS’s Standards for Privacy of Individually Identifiable Health
Information (RSP 2000-5)

EPA’s National Primary Drinking Water Regulations: Arsenic Rule
(RSP 2000-18)

EPA’s Toxic Release Inventory Reporting of Lead and Lead
Compounds (RSP 1999-13)

EPA’s Proposed changes to the Total Maximum Daily Load (TMDL)
Program and to the National Pollution Discharge Elimination
(NPDES) and Water Quality Standards (WQS) Regulations

(RSP 2000-1)

DOL/OSHA'’s Proposed Ergonomics Program Standard (RSP 2000-6)
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To the study in Word format, please click here.

The Cinderella Constraint:
Why Regulations Increase Significantly During Post-Election Quarters

Jay Cochran, III
October 9, 2000

Introduction

In a 1981 series of articles, the Washington Post and New York 7imes reported
on a phenomenon then labeled as "midnight regulations,” which referred to an
unusual increase in regulatory volumes during the interregnum - i.e., as the
Carter Administration gave way to the Reagan Administration. The daily volume
of rules during the waning days of the Carter Administration (as approximated
by page counts of the Federal Register) was running three times higher than
normal compared to the same period during non-election years. Was the Carter-
Reagan transition an anomaly or was it simply a more obvious manifestation of
a regulatory tendency that has existed in post-War administrations? This paper
summarizes a longer study [Microsoft Word download] that develops one
answer to that question.

Far from being unique, our analysis below suggests that the experience during
the Carter-Reagan transition varied perhaps in magnitude but not in pattern
from the norm for regulatory output during most post-election periods. Since
1948, the long-run tendency is for regulations during the post-election quarter
to increase nearly 17 percent (16.8 percent) on average over the volumes
prevailing during simitar periods in off-election years. (A simple averaging of the
raw data-without controlling for economic, election year, and partisan effects-
yields the result that regulations increase during the post-election quarter
between 25 and 32 percent.)

Upon first observation, one might incline toward a partisan explanation of the
phenomenon; however, as will be described below, partisanship provides an
insignificant contribution toward explaining midnight regulations. Therefore, if
partisan differences do not explain an increased propensity to regulate, why
might we expect the output of rules increase detectably during post-election
quarters?

Why Do Midnight Regulations Occur?

In the study that underpins this paper, we test the straightforward hypothesis
that a combination of preferences and institutional parameters (i.e., constraints)
combine to produce the effect referred to as Midnight Regulations. In fact, we
suggest that the periodically binding constraints in the executive branch are
chief contributors to the phenomenon. That is, since Cabinet officers and agency
heads often turn over even after a successful re-election, and must turn over
after two terms in office (or following a defeat), these administrators face a
limited and known term in office constraint.

In more colioquial terms, as the clock runs out on an administration's term in
office, would-be Cinderellas (i.e., the President, Cabinet officers, and agency
heads) work assiduously to promulgate regulations before they turn back into
ordinary citizens at the stroke of midnight. Executive branch term limits in these

http://www.regradar.org/cochran.html 3/23/01
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instances are binding constraints, which causes an individual's focus on the
deadline to increase as it draws nearer. A race ensues to get regulations out the
door, so as achieve the executive's ends (or to indulge her preferences) before
the deadline arrives.

Furthermore, the Cinderella constraint on the executive branch removes an
implied contract (based on repeated dealings) between the Congress and the
Executive. In so doing, it allows regulatory executives, if they so choose, to
indulge in effective unconstrained preference maximization insofar as
promulgation of regulations is concerned.

Model and Assumptions

See the companion study to this paper where the model, assumptions, and data
sources are described in detail. To summarize here, however, the model
suggests that regulatory output of executive branch agencies-as measured by
the natural log of monthly Federal Register pages-is influenced by the following
factors:

1. “The Cinderefia constraint, or the limitation on agency heads- terms
in office (measured by monthly turnover rates of Cabinet officers
and key agency heads);

2. Congressional input (measured by the number of days in session
per month). Congress passes the enabling legislation for
regulations and also supplies agency budgets and conducts
oversight of the various rulemaking authorities.

In addition to these factors, we also control for other factors that might also
have an effect on regulatory output, including:

Partisan effects (measured by the percentage of Congressional seats held by
Democrats, and by the party controlling the White House); and

The general level of economic well-being (measured by the natural log of gross
domestic product in 1996 dollars) to account for any wealth effects in regulation
as well as longer-term secular trends in overall activity.

Findings

In the simplest model, an election year variable is positive and significant,
indicating that a midnight regulations phenomenon likely exists. The estimated
coefficient suggests that we can expect regulatory output to increase by 16.8
percent on average during post-election quarters, as compared to the same
periods of non-election years. The coefficient on real gross domestic product
indicates that for every one percent rise (or fall) in GDP, we can expect roughly
a 1.3 percent rise (or fall) in regulatory output. Partisan effects for both the
legislature and the executive were insignificant.

Refining the mode! to include variables for the number of days Congress is in
session and substituting Cabinet turnover rates for the simpler, but less
revealing election year dummy variable, substantiates our earlier findings. The
refined results suggest that when an entire Cabinet turns over-as at the end of
an administration-we can expect an increase in regulatory output of 29.1
percent. The impact of Congress, moreover, is statistically significant, and

http://www.regradar.org/cochran.html 3/23/01
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positive, indicating that the more days Congress is in session, the greater is the
regulatory output of executive branch agencies.

Based on these estimates, along with some reasonable assumptions about the
number of days Congress is likely to be in session, real GDP, and the fact that
the entire Cabinet is likely to turn over in January 2001, our model forecasts that
the volume of regulations likely to emerge between November 2000 and January
2001 will be approximately 29,000 additional pages in the Federa/ Register.

This estimate stands in contrast to an average of 17,400 pages during the same
periods in 1993-1999-and represents an increase of more than 65 percent over
what has been normal for President Clinton in past years. The number of post-
election pages of course is in addition to the 70,000 or so pages likely to be in
print as of November 2000. Taken together therefore, we can expect nearly
100,000 pages of new regulations to emerge in the final 12 months of President
Clinton's term-exceeding the old high-water mark established by the Carter
Administration in 1980-1981, of more than 89,000 pages.

To the study in Word format, please click here.

Mercatus Center

George Mason University

3401 North Fairfax Drive, Suite 450
Arlington, Virginia 22201-4433
Phone: 703-993-4930

Fax: 703-993-4935
mercatus@gmu.edu

3/23/01
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MERCATUS CENTER

GEORGE MASON UNIVERSITY'
Midnight Regulations: Options for Evalunation
What are midnight regulations?

The term midnight regulation was first coined to describe the flurry of regulatory activity
after the November 1980 election. As the story in Washington goes, so many regulations
were issued during the waning weeks of the Carter administration that printing at the
Federal Register — the official publication that prints all new regulations ~ was backed up
for days.

Mercatus Center Research Fellow Jay Cochran set out to examine whether the Carter-
Reagan transition was an anomaly or simply a more obvious manifestation of a
“The

regulatory tendency that has existed in post-War administrations.

Cinderelia Constraint: Why Regulations
Increase Significantly During Post-Election
Quarters,” found that sudden bursts of
regulatory activity are systemic, not merely
anecdotal, and that they cross party lines.
Examining pages in the Federal Register
back to 1948 as a proxy for regulatory
activity, Cochran’s analysis reveals that the
volume of regulation issued during the post-
¢lection quarter (“PEQ,” defined as the full
months of November, December and
January) average 17 percent higher than the
volume of rules issued during the same
period in non-election years.”

According to this analysis, the party in office
does not affect this result. However, it does
suggest that when an entire Cabinet tums
over—as at the end of an administration—we
can expect an average increase in regulatory
output of 29 percent.

His paper,

As of January 22, 2001, President
Clinton eclipsed President Carter's
20 year record for the most pages
published in the Federal Register
during the post-election quarter. As
of Wednesday January 31, 2001,
President Clinton’s post election
page count reached 26,542 pages
{compared to 24,531 pages issued
during President Carter's 1980-1981
post-election quarter).  President
Clinton’s total through the end of
January represents a 51% increase
over the volume of regulation issued
during the same three months during
1997 to 1999. Figure 1 illustrates
this increase in regulatory activity.

' The views expressed herein do not represent an official position of George Mason University.
? Please visit www.RegRadar.org for more information on midnight regulations and to track upcoming

regulatory activity,

Regulatory Studies Program, Mercatus Center at George Mason University
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Administrative and Legislative Remedies

The Mercatus study does not attempt to explain why the midnight regulation
phenomenon exists. Some of these so-called midnight regulations have been developed
carefully over many years, in a rulemaking process that happeus to have culminated
during the final months of the administration. Others, however, have been hurried into
effect without the usual checks and balances, and may be contrary to the public interest.
This paper offers a brief review of options available administratively and legislatively to
examine and reconsider selected midnight regulations.

Administrative Options

Depending on where regulations are in the rule development pipeline, different options
are available, as Figure 2 illustrates.

For rules that are under development, and a final action has not been signed by an agency
head, the administration can refrain from publishing them until new officials have
examined their merits. On January 29, 1981, President Reagan issued a moratorium on
regulations that were under development. This option wouid apply to all rules for which
proposals have recently been published or are slated to be published, as well as those
which have received notice and comment at the proposed stage, but for which final
regulations have not yet been signed by an agency or department head. Tabie 1 presents
an illustrative but incomplete list of such rules.

Table 1: Sample of rules initiated but not finalized by Clinton Administration
officials

Proposed
2060- [EPA Air & Radiation  [NESHAP/NSPS: Reciprocating NA
AG63 Internal Combustion Engine
2060- |EPA Air & Radiation  {NESHAP: Combustion Turbine NA
AG67
2060- |EPA Air & Radiation  [NESHAP: Plywood and Composite NA
AGS52 Wood Products
2070- |EPA Prevention, Toxic Substances Control Act 8/26/99
AC61 Pesticides, and Inventory (TSCA) Inventory Update

Toxic Substances {Rule Amendments

Regulatory Studies Program, Mercatus Center at George Mason University 4
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2050- |EPA Solid Waste and | Corrective Action for Solid Waste 10/7/99
ABS80O Emergency Management Units (SWMUs) at
Response Hazardous Waste Management

Facilities
2040- |EPA Water Effluent Guidelines and Standards for 1/12/01
ADI19 Feedlots Point Source Category, And

NPDES Regulation for Concentrated

Animal Feeding Operations (CAFOs)
2040- |EPA Water Effluent Limitations Guidelines and NA
AB79 Standards for the Metal Products and

Machinery Point Source Category

Phase 1 and Phase 2

National Pollutant Discharge
2040- |EPA Water Elimination System Permit NA
ADO02 Requirements for Municipal

Sanitary Sewer Collection Systems
2040- (EPA Water National Primary Drinking Water 11/2/99
AA94 Regulation: Radon
2040- |EPA Water National Primary Drinking Water 5/10/00
AA97 Regulations: Ground Water Rule
2040- |[EPA Water Revisions to NPDES Requirements NA
ADO02 for Municipal Sanitary Sewer

Collection Systems
0910- |HHS Food and Drug Control Of Salmonella Enteritidis In NA
AC14 Administration Shell Eggs During Production And

Retail

Some regulations may be signed in
the final week of an outgoing
administration, but due to backlogs or
last minute signatures, are not
published at the Federal Register
before a new administration takes
office. President Clinton, when he
took office on January 20, 1993,

pending regulations.”

in a memorandum dated January 20, 2001,
Chief of Staff Andrew Card directed all
agencies to withdraw regulations sent to the
Federal Register but not yet published “to
ensure that the President's appointees have
the opportunity to review any new or

Regulatory Studies Program, Mercatus Center at George Mason University
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These included

regulations of renewable fuels {requiring that reformulated gasoline contain 30 percent
renewable fuel including ethanol), methyl bromide, and corrective action management

units under the Resource Conservation and Recovery Act.

actions survived subsequent court challenge.

The withdrawal of these

Table 2 lists proposed and final rules that were signed by Clinton Administration
officials, but not published in the Federal Register as of January 22, 2001.

Table 2: Rules signed but not published in the Federal Register

RIN# |Agency. [Division Regulation Date
1093- |DOIL Secretary Implementing Section 7 of the Wild 12/9/98
AA08 and Scenic Rivers Act, Water,

Resources Projects
2060- |[EPA Air and Radiation Control for Emission of HAP’s 8/4/00
Al55 Mobile Sources
2060- [FPA Air and Radiation Guidelines for Best Available NA
AJ31 Retrofit Technology (BART)

Determinations Under the Regional

Haze Rule
2060 [EPA Air and Radiation NAAQS for Ozone, Response to NA
ZAl1 Remand
2070- {EPA Prevention, Pesticides, |Exemptions for Plant Pesticides 11/23/94
ACO2 and Toxic Substances |Regulated Under FIFRA and

FFDCA
2050- |EPA Solid Waste and 0il Pollution Prevention and 2/17/93
AC62 Emergency Response  |Response
2040- {EPA Water Ocean Discharge Criteria Revisions NA
AD60
0583- {USDA  |Food Safety and Performance Standards for Ready- NA
AC46 Inspection Service to-Eat Meat and Poultry Products

‘(Listeria)

Regulatory Studies Program, Mercatus Center at George Mason University 6
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Generally, once a final regulation has been published in the Federal Register, the only
way an agency can revise it is by initiating a new rulemaking under the Administrative
Procedure Act.’ Agencies cannot change existing regulations arbitrarily; they must
develop a factual record that supports the change in policy. However, a new president

cou'd delay the effective date of a rule.

Under the Administrative Procedure Act, rules generally cannot become effective for at
least 30 days after publication. Under the Congressional Review Act, “major”™ rules
cannot become effective for 60 calendar days, unless exempted as “emergency” by

presidential executive order.

Extending the effective date could allow time for a new
administration to consider its options, and allow a period
during which the rule will not be enforced while
Congress consider it under the CRA. However, the
effective date could not be delayed indefinitely, unless
new information is presented to warrant a stay while the
rulemaking record is reopened. Important rules that
have been promulgated but were not yet effective as of
January 20, 2001 are listed in Table 3.

Table 3: Rules for which effective date could be extended

Andrew Card’s memo
directed agency heads to
“temporarily  postpone
the effective date of
[recently issued put not
yet effective] regulations
for 60 days.”

Point Source Category

1904- |DOE Energy Efficiency Standards for Central Air 1/22/01
AAT7 Conditioners and Heat Pumps

2040- |EPA Effluent Limitations Guidelines and New Source 1/22/01
AD14 Performance Standards for the Oil and Gas Extraction

AB75

2040- |EPA National Primary Drinking Water Regulations: Arsenic 1/22/01

* In some cases, such as ergonomics, air conditioner appliance efficiency standards, and others, private
parties have challenged or are expected to challenge, the rules. The Administration could settle such

litigation, and reconsider the rules.

* CRA defines a “major” rule as one which has resulted in or is likely to result in (1) an annual effect on the
economy of $100 million or more; (2) a major increase in costs or prices for consumers, individual
industries, government agencies, or geographic regions; or (3) significant adverse effects on competition,
employment, investment, productivity, innovation, or on the ability of U.S.-based enterprises to compete

with foreign-based enterprises in domestic and export markets.

Regulatory Studies Program, Mercatus Center at George Mason University
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2060- |EPA NESHAP: Organic Hazardous Air Pollutants from the 1/22/01
AHS81 Synthetic Organic Chemical Industry(SOCMI) & Other

Processes Subject to the Negotiated Regulation for

Equipment Leaks
0910- |HHS Fruit and Vegetable Juices: Development of HACCP and| 1/19/01
AA43 Label Warning Statements for Juices
0938- |HHS Medicaid Managed Care; Regulatory Program to 1/19/01
AI70 Implement Certain Medicaid Provisions of the Balanced

Budget Act of 1997 (HCFA-2001-F)
2060- (EPA Control of Air Pollution from New Motor Vehicles: 1/18/01
AlI69 Proposed Heavy-Duty Engine and Vehicle Standards

and Highway Diesel Fuel Sulfur Control Requirements
1904- |DOE Energy Efficiency Standards for Water Heaters 1/17/01
AAT6
2070- [EPA Lead and Lead Compounds; Lowering of Reporting 1/17/01
AD38 Thresholds; Community Right-to-Know Toxic Chemical

Release Review
2040- [(EPA Further Revisions to Clean Water Act Definition of 1/17/01
ADA41 Discharge of Dredged Material (“Tulloch” rule)
1904- |DOE Energy Efficiency Standards for Clothes Washers 1/12/01
AAG67
2060- |EPA NESHAP: Chemical Recovery Combustion Sources at 1/12/01
Al34 Kraft, Soda, Sulfite and Stand Alone Semichemical Pulp

Mills
0596- |[USDA Protection of National Forest System Roadless Areas 1/12/31
AB77
0938- |HHS State Child Health; Implementing Regulations for the 1/11/01
AI28 State Children’s Health Insurance Program

8

Regulatory Studies Program, Mercatus Center at George Mason University
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0583- |USDA Retained Water in Raw Meat and Poultry Products; 1/9/01
AC26 Poultry Chilling Performance Standards
2070- |EPA Identification of Dangerous Levels of Lead-Based Paint 1/5/01
AC63 Hazards
0991- |HHS Standards for Privacy of Individually Identifiable Health | 12/28/00
ABO08 Information
0581- USDA National Organic Program 12/21/00
AA40
2040- |EPA National Primary Drinking Water Regulations: Radium, | 12/7/00
AC98 Uranium, Alpha, Beta and Photon Emitters
0910- |HHS Shell Eggs: Warning, Notice and Safe Handling 12/5/00
AB30 Labeling Statements and Refrigeration Requirements
3235- |SEC Auditors Independence 12/5/00
AH91
3235- |SEC Disclosure of Order Routing and Execution Practices 12/1/00
AH95

Legislative Options

All rules issued after mid-July 2000 are subject to Congressional disapproval under the
Congressional Review Act (CRA), enacted in March 1996 as Subtitle E of the Small
Business Regulatory Enforcement Fairness Act (SBREFA). Under the CRA, rules are
defined broadly to include Independent as well as Cabinet agencies and all final
regulations, as well as interpretive rules, statements of policy, and guidance documents.

Under the CRA, agencies submit to GAO and each house of Congress:

The final rule

A report describing rule
Analysis supporting rule (including analyses rcquired under the Regulatory
Flexibility Act, the Untunded Mandates Reform Act, EO 12866, etc.)

Within 15 days of receipt of this information, GAO must report to Congress on agency
compliance with the CRA’s analysis requirements.

Regulatory Studies Program, Mercatus Center at George Mason University
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Congress can pass a joint resolution of disapproval for 60 legislative days {House) or
session days (Senate) after publication of the rule in the Federal Register. Rules sent to
the Federal Register with less than 60 session/legislative days left are treated as if they
were issued on the 15" session/legislative day of the new Congress. The House
Parliamentarian has ruled that rules submitted to Congress after July 13, 2000 fall into

this latter category.

All rules submitted to Congress on or after July 13, 2000 are subject to review and joint
resolution under the CRA for 60 legislative/session days starting on February 5, 2001

(which will likely run through the middle of 2001).

Though 20,000 rules have been submitted | 1y,0 next 5 or 6 months presents a unique
to Congress under the CRA since it was opportunity for applying the CRA.
enacted, not one has been disapproved.® In During this window, the veto threat
large part, this is because any disapproval | wou1d diminish, because the regulations
of an administration rule would likely have subject to disapproval were issued by a
been vetoed by the President, requiring a president no longer in office.

two-thirds majority to override.

The new administration could facilitate congressional review of key rules by submitting a
list of rules to Congress for their consideration and review. Table 4 presents an initia] list
of important rules issued since July 13, 2000 that may benefit from review under CRA.

* Eight joint resolutions, related to 6 rules, have been introduced. While none resuited in a floor vote
disapproving a rule, one did lead to a provision in an appropriations measure and another lead an agency
voluntarily to suspend a rule in order to conduct further analysis. Arguably, the threat of a disapproval
resolution may provide incentives for agencies to conduct better analysis supporting regulations.

Regulatory Studies Program, Mercatus Center at George Mason University
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Table 4: Important Rules Subject to CRA Joint Resolution of

Disapproval
RIN# - |Agency Regulation FR Date
1904- DOE Energy Efficiency Standards for Central Air 1/22/01
AATT Conditioners and Heat Pumps
2040- EPA Effluent Limitations Guidelines and New Source 1/22/01
ADi14 Performance Standards for the Oil and Gas

Extraction Point Source Category
2040- EPA National Primary Drinking Water Regulations: 1/22/01
AB75 Arsenic
2060- EPA NESHAP: Organic Hazardous Air Pollutants from 1/22/01
AH81 the Synthetic Organic Chemical Industry(SOCMI)

& Other Processes Subject to the Negotiated

Regulation for Equipment Leaks
0910- HHS Fruit and Vegetable Juices: Development of 1/19/01
AA43 HACCP and Label Warning Statements for Juices
0938- HHS Medicaid Managed Care; Regulatory Program to 1/19/01
Al70 Implement Certain Medicaid Provisions of the

Balanced Budget Act of 1997 (HCFA-2001-F)
2060- EPA Control of Air Pollution from New Motor Vehicles: | 1/18/01
Al69 Proposed Heavy-Duty Engine and Vehicle

Standards and Highway Diesel Fuel Sulfur Control

Requirements
1904- DOE Energy Efficiency Standards for Water Heaters 1/17/01
AAT6
2070- EPA Lead and Lead Compounds; Lowering of Reporting | 1/17/01
AD38 Thresholds; Community Right-to-Know Toxic

Chemical Release Review

Regulatory Studies Program, Mercatus Center at George Mason University
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2040- EPA Further Revisions to the Clean Water Act 1/17/01
AD41 Definition of Discharge of Dredged Material

(“Tulloch” rule)
1904- DOE Energy Efficiency Standards for Clothes Washers 1/12/01
AAGT
2060~ EPA NESHAP: Chemical Recovery Combustion Sources| 1/12/01
Al34 at Kraft, Soda, Sulfite and Stand Alone

Semichemical Pulp Mills
0596- USDA Protection of National Forest System Roadless 1/12/01
ABT77 Areas
0938- HHS State Child Health; Implementing Regulations for 1/11/01
Al28 the State Children’s Health Insurance Program
0583- USDA Retained Water in Raw Meat and Poultry Products; 1/9/01
AC26 Poultry Chilling Performance Standards
2070- EPA Identification of Dangerous Levels of Lead-Based 1/5/01
AC63 Paint Hazards
0991- HHS Standards for Privacy of Individually Identifiable 12/28/00
ABO8 Health Information
0581~ USDA National Organic Program 12/21/00
AA40
1215- DOL Black Lung Benefits Act Regulations Implementing | 12/20/00
AA99 the Federal Coal Mine Safety and Health Act of

1969
9000- FARC Federal Acquisition Regulation; Contractor 12/20/00
Al40 Responsibility, Labor
0970- HHS State Self-Assessment Review and Report 12/12/60
AB9%6

12

Regulatory Studies Program, Mercatus Center at George Mason University
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2040- EPA National Primary Drinking Water Regulations: 12/7/00
AC98 Radium, Uranium, Alpha, Beta and Photon Emitters
0910- HHS Shell Eggs: Warning, Notice and Safe Handling 12/5/00
AB30 Labeling Statements and Refrigeration

Requirements
3235- SEC Auditors Independence 12/05/00
AH91
3235- SEC Disclosure of Order Routing and Execution 12/1/00
AH95 Practices
1210- DOL ERISA of 1974; Rules and Regulations for 11721700
AAS] Administration and Enforcement; Claims

Procedures
1215- DOL Procedures for Predetermination of Wage Rates — | 11/20/00
AA94 29 CFR Part | Labor Standards Provisions

Applicable to Contracts Covering Federally

Financed and Assisted Construction
1218- DOL Ergonomics Programs: Preventing Musculoskeletal |11/14/00
AB36 Disorders
1215- DOL Government of Contractors: Nondiscrimination and |11/13/00
AA01 Affirmative Action Obligations, E.O. 11246

(ESA/OFCCP)
0596~ USDA National Forest Service Land and Resource 11/9/00
AB20 Management Plan
2060- EPA Control Emissions of Air Pollution from 2004 and 10/6/00
All2 Later Model Year Heavy Duty Highway Engines

and Vehicles
1904- DOE Energy Efficiency Standards for Lamp Ballasts 9/19/00
AATS
3235- SEC Selective Disclosure and Insider Trading 8/24/00
AHS82

13
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2040- EPA TMDL - Revision to the Water Quality Planning 7/13/00
AD22 and Management Regulation & NPDES Program
and Federal Antidegradation Policy

Regulatory Studies Program, Mercatus Center at George Mason University 14
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Mr. Ose. Mr. Whitenton.

Mr. WHITENTON. Mr. Chairman and members of the subcommit-
tee, on behalf of the National Association of Manufacturers, our
14,000 member companies, large, medium-sized, and small, and the
18 million people who make things in America, I want to thank you
for this opportunity to testify before you today.

At the outset, it’s important to remind everyone that the men
and women working in the manufacturing sector share basic Amer-
ican environmental health and safety values and want them ap-
plied in their workplaces, their homes, and their communities.
Manufacturers certainly do not oppose health, safety and environ-
mental rules that are founded in sound science and developed in
abc}eliberative and public process that is as cost effective as pos-
sible.

However, a number of rules that were hurried through the pro-
mulgation process in the final days of this last administration suf-
fered from a serious deficiency in these essential qualities of re-
sponsible rulemaking. As a result, some recently finalized rules
could require huge expenditures even for modest, let alone any gen-
uine, protection of human health, the environment, and worker
safety.

This hearing properly focuses on unfair or inadequate agency
rulemaking that technically met the requirements, if not the spirit,
of the APA as they were rushed to the Federal Register before the
end of the last administration. Examples of rushed rules that have
large impacts on manufacturers include the EPA’s TMDL rule, ar-
senic rule, TRI lead rule and diesel sulfur reduction rule, OSHA’s
ergonomics rule, and the Department of Agriculture’s roadless
areas rule.

Other witnesses at this hearing are scheduled to discuss specifi-
cally the diesel sulfur reduction rule and the USDA roadless rule.
With respect to the other rules I mentioned, NAM supports Admin-
istrator Whitman’s recent decision to reconsider the arsenic rule
and asks Congress to require the EPA to reconsider the TMDL rule
and the lead TRI rule. The NAM applauds Congress for its wise
and courageous decision to use the Congressional Review Act to
disapprove the flawed ergonomics rule. However, Congress must
look at the root of the problem. The EPA and OSHA could not have
abused the public trust if they had not had such a broad delegation
of authority from Congress.

Since the World War II era, Congress has established and in-
creased the power of non-independent Federal agencies. Initially,
Congress provided strong checks on the new agencies through the
one-House veto. In fact, by the early 1980’s, there were more than
200 statutory provisions that contained one-House or even one-
committee vetoes of regulations.

With the 1983 Supreme Court decision in INS versus Chadha,
however, the one-house veto regulation was declared unconstitu-
tional. The court ruled that Congress cannot overrule an executive
branch decision except by passage of legislation and presentment
or presentation of that legislation to the President. In other words,
except by passing a law.

In the mid-1990’s, Congress passed the Congressional Review
Act, which is simply a procedural framework for focusing and expe-
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diting congressional review and, if necessary, rejecting an agency’s
rule. It is founded on the Chadha principle that Congress can only
change an agency rule with a law.

On a personal note, I was privileged to serve with Senator Don
Nickles when he devised and introduced, along with Senator Harry
Reid, the Congressional Review Act legislation in 1995, and I also
had the pleasure of working with the staff of this subcommittee the
following year, and House Judiciary Committee, during the infor-
mal conference on that measure following its amendment and pas-
sage by the House in 1996.

In the aftermath of the Chadha decision, the CRA has given Con-
gress another tool to oversee the implementation of its legislative
delegations to the agencies. It certainly is not the only tool. The
TMDL rule, for example, is outside the window of CRA review by
this Congress. And, we hope it will be dealt with in other legisla-
tion.

Congress has not only every legal right to critically review agen-
cy rulemaking, but it also has a duty to do so. This is particularly
true today because there are too many statutes on the books that
give agencies very broad statutory authority to meet very general
goals. For example, the EPA has authority under the Clean Air Act
to, “protect public health with an adequate margin of safety.” In
this connection, the NAM was very disappointed in last month’s
Supreme Court decision in Whitman v. ATA in which the court de-
clined to agree with the D.C. Circuit Court which had found that
EPA had interpreted the broad authorities in the Clean Air Act in
a way that created an unconstitutional delegation of legislative
power to the executive.

Unfortunately, it seems that Congress is going to have to actively
address its past broad grants of authority without judicial help,
and we hope that Congress will be much more careful in the future
when it is granting authority to the Federal agencies. In the mean-
time, we urge Congress in general to follow the example that has
been set by this subcommittee of conducting frequent and meaning-
ful oversight over the agencies.

Thank you. I would be pleased to answer any questions you
might have.

Mr. OsE. Thank you Mr. Whitenton.

[The prepared statement of Mr. Whitenton follows:]
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Economic Growth

The United States was rated number one in global
competitiveness by the Switzerland-based Institute for
Management Development by a wide margin — almost
20 percent above its closest competition, Singapore and
neatly twice as high as traditional economic rivals,

Germany and Japan.

U.S. manufacturing productivity growth averaged more
than 4 percent during 1996 and 1997 — roughly one-
third higher than the trend since the early 1980s and

neatly three times as great as the rest of the economy.

U.S. manufacturing’s direct share of the Gross Domestic
Product {GDP) has remained remarkably stable at 20
percent to 23 percent since World War TL
Manufacturing’s share of total cconomic production

(GDP plus intermediate activity) is nearly one-third.

Manufacturing is responsible for two-thirds of the increase
in U.S. exports, which have grown to 12.9 percent up

from 11.4 percent in 19806.

No sector of the cconomy, including the government,
provides health care insurance coverage to a grearer
percentage of its employees. Average total compensation is
almost 20 percent higher in manufacruring than in the

rest of the economy.

"Technological advance accounts for as much as one-third
of the growth in private-scctor output, and as much as
two-thirds of growth in productivity. The lion's share of
this comes from the manufacturing sector, which accounts
for more than 70 percent of the natior’s total for research

and development.
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Mr. Chairman, members of the subcommittee, on behalf of the National
Association of Manufacturers, our 14,000 member companies — large, mid-sized and
small — and the 18 million people who make things in America, I want to thank you for
this opportunity to testify before you today.

The NAM is pleased that this subcommittee is analyzing options to deal with
those instances where federal agencies chose to shortcut fact-finding, appropriate
deliberation and adequate consideration of the public’s comments in order to finalize
rulemakings before the last Administration came to an end.

At the outset, it is important to remind everyone that the 18 million men and
women working in the manufacturing sector share basic American environmental, health
and safety values and want them applied in their workplaces, their homes and their
communities. Manufacturers certainly do not oppose health, safety and environmental
rules that are founded in sound science and developed in a deliberative and public process
that is as cost-effective as possible. A number of rules that were hurried through the
promulgation process in the final days of the last Administration suffered from a

demonstrable deficiency in these essential qualities of responsible rulemaking. Asa
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result, some recently finalized rules could require huge expenditures even for modest, let
alone any genuine, protection of human health, the environment and worker safety.

This subcommittee is to be commended for conducting oversight last year on the
inappropriate rulemaking habits of several rogue agencies, notably the Occupational
Safety and Health Administration and the Environmental Protection Agency. Ata
hearing on February 15, 2000, Michael Baroody of the NAM applauded the
subcommittee for focusing on these agencies’ use of guidances, compliance documents,
enforcement actions and interpretive and opinion letters to avoid public, congressional
and, often, judicial review. In Mr. Baroody’s words, “the Administration, perhaps
having gotten in its final year an intimation of its own mortality, is in a bit of a rush to
make policy by administrative fiat where it has failed to do so by legislative means or by
following the regular regulatory order.” Perhaps it was this subcommittee’s February
2000 hearing, but the EPA began to slow down its two largest rulemakings-by-
guidance — the environmental justice guidance and the federally permitted releases
guidance. Or, perhaps, it was the fact that the agency lost a major court case in April
2000, when the U.S. Court of Appeals for the D.C. Circuit vacated an EPA interpretive
guidance as unenforceable because it had legal force and effect and had not been issued
pursuant to the APA rulemaking procedures. For example, consider the case of
Appalachian Power v. Environmental Protection Agency (April 14, 2000). Whatever the
impetus, the EPA began to hurry up its rulemaking and place somewhat less reliance on
potentially unenforceable guidances and interpretations.

The NAM shared the frustrations of the public concerning the regulatory agenda

of the federal agencies as they moved into high gear last year. In an August 25, 2000,
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Washington Post article, it is reported that, “[EPA] officials have listed 67 regulatory
decisions looming before Clinton's second term expires in January.” The NAM tried to
obtain a copy of this “listing,” but the EPA would not release the document, stating that it
was not a "public" document. In response, the NAM submitted a Freedom of Information
Act (FOIA) request to the EPA, calling for immediate release of the information. The
EPA “lost” the FOIA request, and received a second one with a letter to the
Administrator. At the time, the NAM commented that, “The fact that the EPA is teeing
up dozens of proposed rules and other regulatory decisions without public discourse is
irresponsible.”

The NAM obtained EPA's “Midnight” Regulatory Agenda, not from EPA's
prompt compliance with the NAM's August 28 FOIA request but from the staff of this
subcommittee. Then Chairman David McIntosh (R-IN) demanded the memorandum
from EPA and obtained a copy of a memorandum listing 88 EPA regulatory decisions
expected before the end of the Clinton Administration. The list, finally released by EPA
to the NAM on October 26 (after it had been on the NAM web site for two months),
included court-ordered, statutory and executive branch priorities to be acted upon by the
EPA by the end of the year, but failed to include the many "guidance documents" on
which the EPA was also working. The NAM believes that the Administration’s
aggressive rush to regulate as its term wound down signaled a reckless disdain for
appropriate and fair rulemaking procedures.

Again, we applaud this subcommittee for trying to bring in some sunshine on the
sometimes secretive and non-APA complaint rulemaking activities at OSHA and EPA.

Having last year explored the extremes to which the agencies were trying to avoid proper



43

notice and comment rulemaking, this current hearing properly focuses on improper
agency rulemaking that did meet the technical requirements, if not the spirit, of the APA.
Examples that have large cost impacts on manufacturers include the EPA’s TMDL rule
(FR 7/13/00), arsenic rule (FR 1/22/01), TRI lead rule (FR 1/17/01), and diesel/sulfur rule
(FR 1/18/01); OSHA’s ergonomics rule (FR 11/14/00); and the Department of
Agriculture’s roadless areas rule (FR 1/12/01). Other witnesses at this hearing are
scheduled to discuss specifically the diesel/sulfur rule and the USDA roadless areas rule,
so I'will briefly discuss the rashness of these other rules.

TMDL (Clean Water Act): On July 11, 2000, EPA Administrator Carol Browner
signed the controversial rule regulating total maximum daily load (TMDL) limitations
under Clean Water Act permits, even though on June 30, 2000, Congress sent to the
White House a specific legislative statement that EPA must take a closer look at the more
than 30,000 comments received and rewrite the rule. In haughty disregard of Congress,
EPA rushed the rule to signature before the effective date of the congressional
prohibition. Further ignoring the clear statement of Congress, EPA delayed the effective
date for the rule until October 1, 2001, so that it would still become effective after the FY
2001 appropriation prohibition expired. Such callous disregard of Congress’s will come
at a substantial economic cost. State agencies testifying before Congress have estimated
the costs to states of preparing these TMDLs (up to 40,000 comprehensive water surveys
over 15 years) to be between $1 billion and $2 billion annually. We are greatly
concerned that these costs will be passed on to manufacturers. No unelected agency,
even one wrapping itself in the green flag of the environment, should be able to flaunt the

will of the American people as expressed through the Congress.
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Arsenic (Safe Drinking Water Act): EPA Administrator Whitman recently

announced she would propose withdrawing the pending arsenic standard by notice and
comment rulemaking, which will include independent reviews of both the science behind
the standard and the cost estimates. The pending rule would lower the drinking water
standard for arsenic from the current standard of 50 parts per billion (ppb) to 10 ppb. The
rulemaking record indicates serious concerns whether the 10 ppb level is necessary to
protect human health. Moreover, EPA estimates that 3,000 community water systems
will have to modify their equipment to meet the new standard. According to a study
conducted by the American Enterprise Institute and the Brookings Institute’s Joint Center
for Regulatory Studies, the arsenic rule will have a net cost (minus benefits) of $190
million annually. The American Water Works Association accuses EPA of conducting
an inadequate cost-benefit analysis and not meeting the requirements of the 1996 Safe
Drinking Water Act (SDWA) Amendments. The vast majority of the affected parties
agree that this rule was rushed. Lawsuits have been filed by the National Mining
Association, the American Wood Preservers Institute, the Utility Water Act Group and
the States of Nebraska and New Mexico.

Lead TRI Rule (EPCRA, Section 13); the final rule, issued pursuant to the
Emergency Planning and Community Right-to-Know Act, lowers the Toxic Release
Inventory (TRI) reporting thresholds for lead and lead compounds from 25,000 pounds
per year (for those that use lead and lead compounds in manufacturing) and 10,000

pounds (for those that manufacture lead and lead compounds) to 100 pounds per year,
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The final rule subjects potentially tens of thousands of new facilities to the burdens of:

1. Determining whether they “manufacture, process or otherwise use” 100

pounds of lead and lead compounds, and, if so,

2. Preparing and filing annual TRI reports.
The costs associated with these new requirements will be very substantial and may
threaten the ability of certain small businesses to continue operating in the United States.
The EPA’s own estimates indicate increases in overall TRI reporting costs at $116
million in the first year, and $60 million in years 2 and beyond. This cost increase adds a
substantial burden to those small businesses already covered under other TRI reporting
requirements. In fact, TRI reporting costs increased from $65 million in 1988 (when the
TRI program was established) to $498 million in the year 2000 in actual dollar terms.
The EPA estimates that an additional 35,376 facilities would need to report at the new
threshold.

In its rush to the Federal Register, the Lead TRI rule ignored both overall cost
implications and the effects on small businesses. EPA engaged in virtually no
consultation with small businesses before publishing the proposed rule, which was
against the spirit of SBREFA. In addition, EPA’s evaluation of overall costs and benefits
of the rule was, by its own admission, weak. For example, EPA identified a variety of
industries “that may be affected by the rule, but for which existing data are inadequate to
make a quantitative estimate of additional reporting,” so they were not included in the
cost equation. The agency also admits that its attribution of the health benefits that would
be produced by the rule is uncertain. After pressure from various sectors, including the

business community and Members of Congress, the EPA is finally referring the issue to
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the Science Advisory Board (SAB) for review — but only after the TRI Lead rule would
take effect!

Ergonomics (OHSA): Clearly this is the poster-child of a rule that should not have
been issued. OSHA’s massive ergonomics rule was not only flawed substantively but it
was also flagrantly expedited without due regard to or respect for the many public
comments that raised serious concerns about the proposed rule. Despite the size and
scope of its proposed rule, OSHA provided only a relatively short comment period of 100
days (less than other major rulemakings in recent years). Nevertheless, over 200,00
pages of comments were received by the close of that comment period on August 10,
2000. These comments were overwhelmingly critical of the proposed rule. Irrespective
of the public's outrage, the rule was signed on November 6, fulfilling a campaign promise
in time for the election. For perspective, this election-year-shortened comment review
period would have been equivalent — if the OSHA staff considered all the comments after
the deadline — of reading over 3,000 pages of comments each day, considering them,
deliberating the ideas put forth, and incorporating the meritorious comments into the final
rule. Since the comments were overwhelmingly negative toward the proposed rule, and
the final rule was significantly more burdensome than the proposed rule, it is doubtful
that the public’s views were given an appropriate level of consideration.

The NAM and the country applaud Congress for its wise and courageous decision
to use the Congressional Review Act to disapprove this disastrous rule.

However, Congress must look at the root of the problem. EPA and OSHA could
not have abused the public trust so flagrantly if they had not had such broad delegations

of authority from Congress.
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Since the WWII era, Congress has established and increased the power of non-
independent federal agencies by giving them ever-increasing authority. Initially,
Congress provided strong checks on the new agencies through the one-House veto of any
agency regulations that the agency would promulgate that violated congressional intent.
In other words, Congress did not intend to give unfettered authority to entities that it had
created to solve complex regulatory issues. In fact, by the early 1980°s, there were more
than 200 statutory provisions that contained one-House, or even one-committee, vetoes.

With the 1983 Supreme Court decision in Jmmigration and Naturalization Service
v. Chadha, however, the one-House veto of regulations was declared unconstitutional.
The Court ruled that Congress cannot overrule an executive branch decision except by
passage of legislation and presentment or presentation of that legislation to the president.

In the mid-1990°s Congress passed the Congressional Review Act, which is
simply a procedural framework for focusing and expediting congressional review and, if
necessary, rejection of agency rules. It is founded on the Chadha principle that Congress
can only change agency rules with a law. On a personal note, I was privileged to serve
with Senator Don Nickles when he devised and introduced, along with Senator Harry
Reid, the Congressional Review Act legislation in 1995, I also had the pleasure of
working with the staff of this subcommittee and the House Judiciary Committee during
the informal conference on the measure following its amendment and its passage by the
House in 1996.

Congress not only has every legal right to critically review agency rulemaking,
but also a duty. This is particularly true today, because there are too many statutes on the

baoks that give agencies very broad authority to meet general goals. For example, the
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EPA has authority under the Clean Air Act to “protect public health with an adequate
margin of safety.” In this connection, the NAM was very disappointed in last month’s
Supreme Court decision in Whitman (Administrator of EPA) v. American Trucking
Associations, in which the Court declined to agree with the United States Court of
Appeals for the D.C. Circuit, which had interpreted the broad authorities in the Clean Air
Act in a way that created an unconstitutional delegation of legislative power to the
executive. Unfortunately, it seems that Congress is going to have to tighten its broad
grants of authority on its own. And surely, we hope that Congress will be much more
careful in the future when it is granting authority to the federal agencies.

In the meantime, we urge Congress to follow the example that has been set by this
subcommittee of conducting frequent and meaningful oversight over the agencies. We
applaud you for bringing these issues to light, and for attempting to remind our Executive
Branch enforcement agents of their obligation to undertake their responsibilities with
care, with due consideration for the limits imposed by law and the Constitution and with
a decent respect for fairness in the use of their power over the people who make things in
America and the companies that employ them.

Thank you, and I will be happy to answer any questions you might have.
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Mr. Osk. Dr. Nelson.

Dr. NELSON. I am pleased to be here. I am a professor of environ-
mental policy in the School of Public Affairs of the University of
Maryland, and senior fellow of the Competitive Enterprise Insti-
tute. My experiences in Federal land management include working
in the Office of Policy Analysis within the Office of the Secretary
of the Interior from 1975 to 1993.

In January 2001, former President Clinton set aside 58 million
acres of new roadless areas on the national forests. This was add-
ing to an existing 35 million acres of roadless areas in the national
wilderness system that had previously been approved by Congress.
Combined, if the Clinton action stands, congressionally approved
and de facto wilderness areas would now equal 93 million acres, al-
most half of the total land in the national forest system. This is a
vast amount of land to set aside in such a restrictive land status
that precludes most management actions. Congress should now, I
believe, act to apply the provisions of the Congressional Review Act
to rescind these designations.

There are also procedural failings. Prior to the Clinton designa-
tions, local citizens in good faith put in countless hours in learning
about, discussing and debating the land management options for
the nearby national forest lands. The Clinton roadless mandates
amounted to a betrayal of the trust of these citizens in the land use
planning process for national forest decisionmaking.

The Clinton actions also swept aside a longstanding role of the
U.S. Congress. Since the Wilderness Act of 1964, Congress has spe-
cifically approved each new permanent wilderness area. The Clin-
ton administration simply bypassed this process to increase the
total effective area of wilderness on the national forest system by
160 percent.

Most management options will automatically be precluded over
the 58 million acres of roadless areas. What may be helpful for the
Congress is to consider some of the many potentially desirable and
even necessary management actions that would now be ruled out
in the future without further consideration.

Despite the appealing public image of protecting nature little
touched by prior human impact, according to the Forest Service’s
own figures, about 50 percent of the newly designated roadless
areas in the lower 48 States actually consist of declining forests in
a moderate state of ill health, ecological deterioration, and fire-
prone conditions.

The principal reason for their dire condition is the previous cen-
tury of the Forest Service following an active policy of suppression
of forest fire. By the fall of 2000, the Forest Service had established
priority areas for forest treatments to reduce excess fuels and fire
hazards, including 14 million acres within the Clinton roadless
areas. These treatments will largely be ruled out by the roadless
designations, leaving the West to face greater forest fire hazards,
as seen in the summer of 2000.

The roadless designations will also make it “harder to fight
wildland fires.” When intense and historically unprecedented fires
burn, the Federal Government not only ends up spending huge
amounts of money fighting them, more than $1 billion in 2000, but
also the fires can do significant environmental damages.
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The largest economic values that would be automatically fore-
closed by the roadless designations involve future losses in rec-
reational opportunity. If the Clinton actions stand, they will leave
56 percent of the total national forest lands set aside for primitive
recreation, and 44 percent will be available for all the many other
forms of more developed forms of recreation. Yet, activities associ-
ated with developed recreationsites are more popular with the
American public and are also the most rapidly growing. Hikers,
hunters, fishermen, snowmobilers, skiers, bird watchers, and many
others, will all face new limits on the ability to expand their recre-
ation opportunities.

A total of 7.6 million acres of land with oil and gas potential are
found within designated roadless areas. According to a recent study
commissioned by the U.S. Department of Energy, a mean estimate
of about 11 trillion cubic feet of natural gas may underlie the des-
ignated roadless areas and would largely be lost for exploration
and production.

In summary, as I said, I am not arguing for any particular man-
agement in the future for any particular area of land in the na-
tional forests. Roadlessness may be appropriate in some places. But
to seek to impose a single national land standard is the central
error of the Clinton actions. These actions try to resolve such mat-
ters from Washington, DC. My concern is to maintain our future
management options. Without any adequate justification, the Clin-
ton roadless designations would preclude many important manage-
ment actions that could offer large benefits to the American people.
The Congress should act promptly to restore an element of common
sense to national forest management.

Mr. OsE. Thank you Dr. Nelson.

[The prepared statement of Mr. Nelson follows:]
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My name is Robert H. Nelson. Iam a professor of environmental policy in the
School of Public Affairs of the University of Maryland and senior fellow of the
Competitive Enterprise Institute. From 1975 to 1993, I worked in the Office of Policy
Analysis of the Office of the U.S. Secretary of the Interior, devoting much of my time
there to policy issues relating to federal land management. Ihave published many articles
and three books on the subject of federal land management, including most recently 4
Burning Issue: A Case for Abolishing the U. S. Forest Service (2000). As a longstanding
critic of many aspects of federal land management, I find myself in the somewhat novel
position today of defending the future prerogatives of professional land managers. That is
a measure of the concern I have with respect to actions taken by President Bill Clinton in
his last few weeks in office.

In one of those last acts in January 2001, former President Clinton set aside 58.5
million acres of new “roadless” areas on the national forests. This was adding to an
existing 35 million acres of roadless areas in the national wilderness system that had
previously been approved by Congress within the national forests. Combined, if the
Clinton action stands, Congressionally approved and de facto wilderness areas will now
equal 93 million acres, almost half of the total land in the national forest system (192
million acres).

This is a vast amount of land to set aside in such a restrictive land status that
precludes most management — equal to 5 percent of the total land area of the United
States. Idaho has a higher percentage of its area in national forests than any other state,
40 percent. Following the Clinton designations, 25 percent of the total area of Idaho
would now be in a wilderness status.

I believe the Clinton designation of this 58.5 million acres was a reckless and
misguided regulatory action, in a category with some other unfortunate actions of the
final days of the Clinton administration. Congress should apply the provisions of the
Congressional Review Act to rescind these roadless designations. If the Congress does
not do so, the Bush administration should act on its own administratively to accomplish
this result.

The Central Issue — Management or No Management

1 should emphasize that the main policy issue posed by the recent Clinton
designations is not one of whether there will or should be any roadless areas on the
national forests. Indeed, well before the Clinton directive, local Forest Service planners
had already identified 24 million acres for roadless management in local land use plans
for national forests — 40 percent of the total areas subsequently designated by the Clinton
actions. The same planners had also designated an additional 15 million acres for
roadless management in areas that lie altogether outside the areas that Clinton designated.

Whatever happens, most of the land at issue will remain unroaded for many years
to come. Over the next 20 years, and according to Forest Service projections, no more
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than perhaps 5 to 10 percent of the areas designated by Clinton for a roadless status might
actually become roaded, if the Clinton actions should now be rescinded.

The real issue is whether there will be adequate flexibility in the future with
respect to management actions extending over about half of the total area of the national
forest system, There are a host of reasons why active management may be desirable or
even necessary on these lands. The Clinton roadless designations simply sweep aside any
such possibilities by the imposition of a single national mandate precluding most
management.

Procedural Faifings

Prior to the Clinton designations, the Forest Service had been engaged for many
years in the development of land use plans for the national forests in these areas. Local
citizens had in good faith put in countless hours in learning about, discussing, and
debating the land management options for the nearby national forest lands. For a third of
the national forest system, these efforts were undermined by the roadless mandates. It
amounted to a betrayal of the trust of these citizens on the part of the Forest Service.

The Forest Service recognized the violation of its own longstanding forest
planning commitments, as indicated in the agency’s Final Environmental Impact (FEIS)
for the roadless designations, released in November 2000. As the Forest Service FEIS
stated, the agency had long sought to promote “a collaborative approach between
agencies, partners and the [local] public” but, as many people would now inevitably
perceive, “the Roadless Rule contradicts the [past} emphasis placed on collaboration”
(FEIS, p. 3-369) and instead reflects a strategy of “maximizing national prohibitions”
(FEIS, p. 3-238) on the use of national forest lands. As a result, the Clinton actions were
likely to “undermine local communities’ trust in the [Forest Service] public involvement
process over the short term,” although it could be hoped that “this trust may be regained
over the long term” (FEIS, p. 3-369).

The Clinton actions also swept aside the longstanding role of the U.S. Congress in
determining the establishment of new wilderness areas on the federal lands. Since the
Wilderness Act of 1964, Congress has specifically approved each new permanent
wilderness area. This has often involved long debate and careful legislative consideration
of each new area proposed for inclusion in the national wilderness system. In January
2001, in one action, the Clinton administration bypassed this process to increase the total
acreage of effective wilderness areas on the national forest system by 160 percent.
Although the Clinton roadless areas will not officially be wilderness areas, the
combination of the regulatory management restrictions formally established by the
Clinton actions, and the informal restrictions that are sure to be recognized in day-to-day
management by Forest Service field employees on the ground, would make them for all
practical purposes new wilderness areas. Over time, the roadless areas would be likely to
become indistinguishable in management from the lands in the national wilderness
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system — as was in fact probably the expectation and strategy of the Clinton decision
makers.

Most management options will automatically be precluded over the 58.5 million
acres of roadless areas. I do not propose to suggest that any one type of management is
appropriate for such a vast area involving so many local circumstances. What may be
helpful for the Congress is to consider some of the many important management actions
that would now be ruled out without any further consideration, and the possible reasons
why such actions may actually be needed in the future for many of the areas that would
now be designated for a permanent roadless status.

The importance of maintaining future management options comes clear to any
careful reviewer of the Forest Service’s own Final Environmental Impact Statement for
the roadless area policy. As well as any outsider could, the information and data
documented at length by the Forest Service professionals themselves demonstrate clearly
the folly of a single national policy that would preclude the great majority of forms of
affirmative management over such a large part of the national forests.

Forest Fire and the Forest Environment

Despite the public image of protecting “nature” little touched by prior human
impact, according to Forest Service figures, about 50 percent of the newly designated
roadless areas in the lower 48 states actually consist of declining forests in a moderate to
advanced state of ill health and ecological deterioration (FEIS, p. 3-83). The principal
reason for their dire condition is a previous century of the Forest Service following an
active policy of suppression of forest fire,

In ponderosa pine and other types of western forests, frequent low intensity fires
historically removed the underbrush and other invasive tree species. Suppressing forest
fires for decades disrupted this natural process, however, leaving many forests now with
as many as 300 to 500 small and fire prone trees per acre, where 50 or so much larger
trees might have been the historic norm.

During the 1990s, various national expert groups, including the National
Commission on Wildfire Disasters in 1994 and the General Accounting Office in 1998
and 1999, warned that the west faced a high risk of catastrophic forest fires, if strong
management actions were not taken to reduce the levels of “excess fuels” on western
forests — and including prominently the national forests. Although the Clinton
administration ignored these warnings and did little or nothing in response, prompted by
the catastrophic fires of the summer of 2000, the administration was finally pushed to
take action, By the fall of 2000, the Forest Service had established priority areas for
forest treatments to reduce excess fuels and fire hazards on 89 million acres of national
forest land.
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Among these lands already identified as having a higher priority for fuels
reductions were 14 million acres within the Clinton roadless areas -- about a third of the
total lower 48 roadless areas (FEIS, p. 3-86). In about 7 million of these roadless acres,
the first step required would be mechanical removal of small trees and other excess
vegetation,

All this proved inconvenient for the longstanding Clinton roadless strategy —
which had been in the works well before the fires of 2000. A roadless status will
effectively preclude most forest treatment actions -- such as prescribed burning or
mechanical removal of the trees -- to reduce the risk of fire. Rather than accept the
painful reality that its earlier roadless plans might now have to be shelved in light of the
fire hazards facing the West, the Clinton administration put its wilderness ideology ahead
of common sense. It simply plunged ahead with its pre-existing roadless plans with a
minimal regard to the resulting potential fire hazards.

Hence, as the Forest Service FEIS states (p. 3-95), the Clinton designations will
result in “more wildfires with [historically] uncharacteristic fire effects” within the 58
million acres designated for a roadless status. More generally, as compared with a more
flexible management regime that maintained wider road access options, the Clinton
roadless designations will “increase the likelihood of large fires in high priority areas,
especially over the short- to medium term” (FEIS, p. 3-368).

There is also no assurance that the fires will remain within a roadless area; ina
dry season, as tragically demonstrated in 2000 at Los Alamos, once the wind blows,
anything can happen, potentially extending raging fires into roaded areas throughout a
whole region. As the Forest Service found, there was a wide concern in the West that
“roads are needed for fire suppression and for fuels management™ (FEIS, p. 3-368).
Hence, the Clinton roadless prohibitions would make it “harder to fight wildland fires”
(FEIS, p. 3-368), leaving western populations exposed not only to greater forest
destruction, but also to increased risks to their homes and lives. The federal government
faces the prospect of spending many billions of dollars over the next decade in fighting
western forest fires, if there are more repetitions of the summer of 2000.! The greater
difficulty of fighting fires in roadless areas is suggested by that fact that, although twice
as many fires are started in lower-elevation roaded areas nearer to urban centers, there are
about an equal number of large fires that escape control in roaded and roadless areas
(FEIS, p. 3-106).

Negative Environmental Consequences

When intense and historically unprecedented fires burn, the federal government
not only ends up spending huge amounts of money (more than $1 billion in 2000)
fighting them but the fires can do significant environmental damage. In the current
crowded and unhealthy condition of many western forests, the high intensity fires that

! The Forest Service reports that in the 1999 fire season in northern California, “the two largest and most
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now burn may often become “crown” fires that consume the entire forest vegetation,
including the older and larger trees. Burning at extremely high temperatures, current fires
can “sterilize” the soil, later causing rapid runoff and siltation problems downstream. As
former Interior Secretary Bruce Babbitt once said of an Idaho fire in an overstocked
forest, it had “wiped out a population of bull trout. It vaporized soil elements critical to
forest recovery; then when the rains come, floods and mudslides will pour down hardpan
slopes, threatening lives and property a second time.”

For many years, an increasing share of Forest Service timber sales has been
undertaken for “stewardship” purposes that have an environmentally beneficial purpose ~
and such sales are expected to be 60 percent of more of total timber sales in the future.”
However, few of these stewardship sales will be economically or technically feasible, if
road access is precluded in an area. Wildlife habitat improvements and other
environmental goals that depend on active forest management to create the necessary
forest conditions will suffer in these areas.

The Forest Service reports, for example, that “the Mexican spotted owl may
benefit from timber harvest activities that maintain and develop large old-growth pine
habitats, and alleviate risk from wildland fire, insects, and disease” (FEIS, p. 3-147).
Other species that may benefit from more intensive forest management — and can suffer
negative impacts from the roadless designations - include red-cockaded woodpeckers,
Kirtland’s warblers, goshawks, and snowshoe hares (a primary lynx prey species) (FEIS,
p. 3-147). In the absence of the ability to pursue stewardship timber sales, negative
consequences for biodiversity of a roadless status must be balanced against other
biodiversity gains from a roadless status for types of species such as grizzly bears and
wolves that may experience negative impacts from close human contact. The key point
is that, absent the locking in of a non-management regime by the Clinton roadless
mandates, there would be flexibility for local forest managers to balance these various
considerations.

Active forest management is generally good for the game species that support
hunting. As the Forest Service reports, properly done, “timber harvest activity that results
in the creation of a mix of habitats and a variety of age classes is generally beneficial to
most game species” (FEIS, p. 3-286). It is often desirable “to manage for diverse
[wildlife] habitat structures using timber harvest[s]” (FEIS, p. 3-287).

costly fires, the Kirk Fire and Big Bar Fire, burned 227,000 acreas and cost more than $176 million to
suppress. They both started in unroaded, remote and extremely rugged wilderness areas” (FEIS, p. 3-106).
2 According to the Forest Service, “Wildland fires that burmn out of control in areas where there is a buildup
of fuels tend to burn intensively, and induce more damage to sites than fires that burn less intensively.
Stewardship timber harvest would make it possible to use thinning as a fuels management technique. This
would help to reduce the incidence of intense fires in inventoried roadless areas” (FEIS, p. 3-235).

? Similarly, according to the Forest Service, “stewardship timber harvest may provide some potential
beneficial effects to some aquatic species. For example, careful thinning to reduce fuel loading in some
areas where there is an abnormally high risk of high intensity, large-scale fires, may lower the risk of
extirpation of an isolated fish population from a watershed” (3-169).

e
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According to the Forest Service FEIS, the roadless designations would mean
“fewer acres of forest health treatment ... accomplished,” including fewer efforts in
“reducing insect and disease problems” that might then spread to other parts of the
forests, including roadless and non-roadless areas alike (p. 3-120, 3-121). There would
be “substantially less salvage volume” in roadless areas to address forest health and other
problems created also by past fire and wind blowdown damages (p. 3-202).

The advocates of the Clinton roadless rule often pose the issue as one of forest
protection versus the timber industry. This creates an appealing drama of good guys
versus corporate rapers of the land. But timber harvesting has been sharply curtailed on
the national forests over the past decade, and there is little prospect of it being
significantly revived. 4 1f more timber harvesting does take place in the future, it will be
as an instrament of management for other forest stewardship purposes — including the
efforts to reduce future risks of catastrophic fire and to improve biodiversity. In many
places it will be the environment that will suffer if many important management options
must be ruled out because they are impossible without road access.

Recreation Impacts

The potential economic values that would be automatically foreclosed by the
Clinton roadless designations also involve future losses in recreation use that would be
larger than the value of timber harvesting. Ninety percent of the current use of the
existing roads within the national forests is for recreational access. At present, the largest
part of recreation that occurs in the national forests is dependent on the access provided
by the use of roads (FEIS, p. 3-219). The roadless designations would preclude future
expansion of such recreation into further national forest areas, over time significantly
increasing the levels of congestion in existing roadless areas (FEIS, p. 3-219) If the
Clinton actions stand, they will leave 56 percent of the total national forest lands set aside
for primitive recreation, and 44 percent will be available for all the many other forms of
more developed forms of recreation (FEIS, p. 3-215).

Yet, activities associated with developed recreation sites tend to be more popular
with the American public. A small part of the public seeks opportunities for primitive
recreation in remote areas (FEIS, p. 3-271), relative to those who favor developed

* It might also be noted that - even aside from the benefits of stewardship timber sales — reducing
timber harvests on national forests is not necessary beneficial for the overall environment. National forest
timber reductions may simply displace environmental impacts related to timber operations elsewhere.

Fven as national forest timber harvests declined 41 percent from 1990 to 1995, total U.S. timber
harvests were increasing 1 percent. The national forest share of total softwood timber harvests in the United
States fell from 27 percent of U.S. supplies in 1988 to only 5 percent in 1999 (FEIS, 3-204). One
consequence was a significant shift of timber harvesting to non-industrial private lands in the south (pp. 3~
302, 3-305). Canadian timber alse increased steadily through the early 1990s, and has now stabilized at
about 35 percent of total U.S. softwood lumber supplies (p. 3-306). Many of the past environmental
impacts of timber harvesting on national forest lands — good, bad or indifferent - have in effect been
displaced to these other lands.



58

recreation. Moreover, according to the Forest Service,“future growth in recreation
demand is projected to be greater for activities that require roaded access than for
activities in more remote settings” (FEIS, p. 3-272). In 1994-1995, a total of 98 million
Americans went picnicking on the national forests, as compared with 15 million
backpackers. According to Forest Service figures, the single most popular type of
recreation activity was making a visit to an historic or pre-historic site, as experienced by
123 million visitors to the national forests in 1994-1995 (FEIS, p. 3-271). Such visits
typically depended on road access and further increases in developed heritage recreation
would be foreclosed in the future to sites now located in designated roadless areas. (FEIS,
p. 3-235)°

The preferences of minority groups for developed recreation partly explain the
more rapid increases in public demands for such recreation in the United States in recent
years. According to the Forest Service, “communities having a higher proportion of
African American and low-income residents participated less in dispersed and winter
recreation” (FEIS, p. 3-272). Moreover, “Hispanic populations prefer using developed
recreation sites, and tend to regularly visit specific sites for day trips in large extended
family groups.” (p. 3-271). As the recent 2000 Census emphasized, racial minorities and
Hispanics are an increasing share of the total U.S. population, and thus their recreation
preferences will play an increasing role in overall recreation demands.

The people with the strongest tastes for primitive recreation tend to be higher
income and white. According to the Forest Service, “people who have completed college
participate more in hiking and backpacking than those with high school educations”
(FEIS, p. 3-272). In 1994-1995, 95 percent of the visitors to officially designated
wildemess areas were white Americans (p. 3-272).

Thus, the Clinton roadless designations will set aside a vast new area of the
national forests for the benefit of a decreasing part of the total population of recreational
users. This is likely to exacerbate some existing tensions with respect to access to
national forests. The Forest Service FEIS describes the ongoing conflict in northern New
Mexico among the “Forest Service, environmental groups, and Hispanic commmunities
[that] has become vocal, litigious and violent” (FEIS, 3-358), and predicts that the
Clinton imposition of new roadless restrictions will likely “worsen this situation” (FEIS,
3-361).

Among American Indians who participated in the roadless review, some saw
benefits in the future effective exclusion of most Americans from access to roadless areas
where there might be, for example, important tribal sacred sites. Others, however, as the
Forest Service reports, “emphasized the need for road development to increase access to
lands needed for economic uses, recreation, subsistence resource harvesting, and treaty-
rights activities” (FEIS, p. 3-354). Given the need for the balancing of many factors, and

* For example, a one-mile new road is being planned to provide access to a newly developed heritage site
in the Beaverhead-Deerlodge National Forest. Under the Clinton roadless designations, this road could not
be built and the recreation development plans would have to be cancelled. (FEIS, p. 3-328)
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like most other rural westemners, most native Americans rejected the Clinton “national
prohibitions” and favored “local decision making regarding roadless area management”
(FEIS, 3-354).

There tend to be sharp differences of opinion between those people living in the
rural West who make routine use of the national forests and other people much farther
away who might travel considerable distances to spend a week or two per year in the
national forests on a summer vacation. Many local people expressed their discontent with
the recent directions of national forest management — and natural resource management
more broadly in the West — in the roadless EIS process.®

They also rather clearly demonstrated their views in the recent November 2000
presidential election. Al Gore, a leading national symbol of the Clinton policy approach
favorable to roadless designations, received 26 percent of the vote in Utah; 28 percent in
Alaska, Idaho and Wyoming; and 33 percent in Montana, Despite large inmigrations of
new population groups in recent years into such states, and sharp declines in numbers of
people involved in traditional commodity production activities, it is fair to say that the
rural West as a whole is strongly opposed to the kinds of restrictions on future national
forest management and access contained in the Clinton roadless designations of January
2001.

Energy and other Minerals Impacts

People who live outside the West in fact tend to have little direct stake in the
management of the federal lands. Indeed, as described below, for many of them their
principle concerns are perhaps best described as “symbolic,” seeking a means of making a
visible social value declaration of one kind or another. The one major exception is
energy minerals; as the recent electricity crisis in the West has shown, people all across
the United States can be significantly affected by actions that encourage or limit
production of oil, natural gas, and coal.

Federally owned coal, for example, represents about one-third of the total coal
reserves in the United States, and is at present about 30 percent of total U.S. coal
production. Federal resources provide nationally significant amounts of oil and natural
gas as well,

# As described by the Forest Service, there was a widespread view encountered in the roadless planning
process that “Identifies with the land through forest product-dependent industries, motorized recreation
(either by preference or need, based on age or disability), or though the public land management profession.
They express the view that these ecosystems, with active and prudent management, can provide many
benefits for humans and wildlife.,” (FEIS, p. 1-8). Another vocal group — the group that prevailed in the
Clinton administration -- was characterized by the view that “they often distrust local level management
more than national level management,” and thus “only a national directive will adequately protect these
lands” against the wishes of hunters, fishermen, grazers, timber harvesters and other local publics. (FEIS, p.
1-9).
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A total of 7.6 million acres of land with oil and gas potential are found within
designated roadless areas and could be excluded from future energy production by the
Clinton actions {oil and gas are not specifically excluded by the roadless designations but
in most areas exploration and production would be impossible without building roads)
(FEIS, p. 3-259). The Forest Service was not able to estimate gas reserves specifically
within the boundaries of the designated roadless areas. However, it did calculate in its
FEIS that there could be $96 billion of reserves of natural gas (including the reserves
underlying all land ownerships) in western U.S. provinces that have at least some part of
the land in the province designated for a roadless status.

This result is broadly consistent with a recent study commissioned by the U.S.
Department of Energy (DOE). According to this study by the Advanced Resources
International Corp., a mean estimate of about 11 trillion cubic feet of natural gas (about
half of one year of U.S. consumption) may underly the 58.5 million acres designated by
President Clinton for a roadless status. These lands include parts of the “overthrust belt,”
long considered one of the prime oil and gas exploration areas in the United States.
Besides the outer continental shelf, the Rocky Mountain area — including large areas of
federally owned land -- is considered among the leading prospects in the United States for
major new natural gas discoveries. The Clinton roadless designations are simply one part
of a strong trend in recent years to close off public lands to energy and mineral
exploration and development.

There are about 2.5 million acres of lands with underlying coal reserves included
within the roadless areas designated in January 2001. Little of this land is under
production at present (FEIS, p. 3-257). Nevertheless, the Clinton restrictions have the
potential to limit future coal development. Indeed, they could result in the curtailment of
production of at one existing major underground mine that requires new reserves in a
roadless area for its expansion. Although there would be no surface disruption due to
mining, it would be necessary to have surface access in order to delineate the coal seams
and develop the engineering plans. Significant coal development — as well as phosphate
development - in other local areas could also be prechuded by roadless designations.”

Although legally it might be possible to obtain access to gold, silver and other
“locatable” mineral deposits for the purpose of exploration and development, the lands in
an area designated for a roadless status would probably be precluded for most such
mineral activity. If the lands are effectively in a wilderness status, Forest Service
managers have many ways of discouraging potential users, and mineral companies would
not want to face the prospect of extensive litigation and protracted delays.

“Intringic Value” Considerations

7 The Forest Service reports that on the Caribou-Targhee National Forest in Idaho, “because development
of new phosphate mines or expansion of existing phosphate surface mines would require road construction
or reconstruction in inventoried roadless areas, leasing would probably be denied, thus precluding
development of an estimated 873 million tons of phosphate resource” (FEIS, p. 3-260).
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By the historic standards of professional land management, President Clinton’s
designation of 58.5 million acres of roadless area is difficult to comprehend. It seems to
deliberately forego the multiple uses and associated major benefits from the national
forests. In order to make sense of the Clinton actions, it is necessary to recognize that
there may be new social values, and a new mindset, that are being invoked to shape the
management of the national forests. The Forest Service in its roadless area planning and
consultations did seek to address such considerations of “intrinsic value” (FEIS, p. 3-17)
that fall largely outside the traditional past norms of professional land management.

From such a newer value perspective, sound forest management does not focus on
achieving a high level of human benefits that result from direct uses of the forest. As the
Forest Service stated, “many people believe that forests and wildlife have inherent worth
in and of themselves, independent of their usefulness to humans, and should therefore be
protected” from most human intrusions for their own sake (FEIS, 3-268). These forest
values are sometimes designated as “passive-use” values because they do not necessary
involve any direct presence in, interaction with or contact of a person with the forest. Itis
enough that a person have the knowledge of a particular condition existing in the forest
that generates the “passive-use” value, in distinction to the “active-use” values that
depend on a direct presence and consumption of forest benefits and have been the
traditional concern of professional land management. A large literature has developed in
the economics profession that seeks to study such “existence values.”

In practice, the forest condition to be sought for its own sake is one that can be
described as a “natural” condition of the forest. The Clinton roadless designations then
might be seen as maximizing the total area of the national forests in which “natural”
conditions exist. Indeed, from this perspective, there may be a fundamental moral
obligation in American society to pursue such naturalness outcomes on the forests.’
From this point of view, “inventoried roadless areas are remnants of vast landscapes
substantially unmodified by high-intensity management activities (e.g, timber harvesting,
mineral extraction, developed recreation)” (FEIS, 3-208), and thus valuable in
themselves for this reason and deserving of comprehensive protection.

The existence values of “naturalness” are also closely related to the “spiritual”
(FEIS, p. 3-267) values that seemingly motivate many visitors to the wilderness areas and
other remote wild areas of the national forests, according to the analysis of the Forest
Service. As the agency described their experiences and perceptions of the remote areas of
national forests:

® The Forest Service declares the importance of “existence values [which] are things, places or conditions
that people value simply because they exist, without any intent or expectation of using them” (FEIS, p. 3-
268).

° And this sense of moral obligation often produces a strong sense of moral righteousness. Among the
people who may not share the same value perception, they often “express resentment over a perceived
condescending attitude by environmental groups” (FEIS, p. 1-8).

10
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“Many people visit inventoried roadless areas to interact with the natural world
and experience solitude, and spiritual and psychological renewal. This includes
visiting American Indian and Alaska Native sacred sites. Some would argue that
interaction with the natural world is crucial for the human spirit and for emotional
and psychological well being. Undeveloped natural areas can be viewed as a
spiritual and psychological resource in this regard. One public commentator
noted that protecting inventoried roadless areas is necessary for the soul of the
nation. As more and more Americans spend most of their lives in urban and
suburban environments, public lands increase in importance as places people can
g0 to experience natural solitude, and personal renewal. There is substantial
evidence that doing so has a positive effect on the quality of life.” (FEIS, p. 3-267)

Disnevland Management

There is in fact little doubt, as the Forest Service itself finds, that existence values,
the deep symbolic importance of “nature,” “spiritual™ values and other such
nontraditional motives played a major role in the Clinton roadless designations. For those
people who live in the rural West, and may have to make large economic sacrifices to
accommodate these values, it may be disconcerting, however, to realize that many of
these values involve a large element of self deception. The images that evoke such strong
value feelings with respect to the natural qualities of forests are typically more fantasy
than real. Itis truly a radical step in public land management when major policy
decisions might be made on the basis of images in people’s minds, even when these
images may have little factual basis or other connection to reality.

Indeed, the likelihood of public management based on fantasy becomes all the
greater as people live further from the national forests — the kinds of people who
generally expressed the strongest support for the roadless designations. They have little
direct experience with the forests and thus are freer to develop whatever image in their
mind holds the greatest emotional appeal.

The idea that a wilderess area is a primitive area free of past human intervention
is contradicted, for example, by the past role of American Indians in aggressively
managing forests throughout the North American continent. Prior to the arrival of
Europeans and then the Forest Service on the scene, native Americans had actively
managed the forests — often more skillfully, as it now appears than the Forest Service
would later do — for thousands of years, using the tool of fire. Then, as the leading
American historian of forest fire, professor Steven Pyne writes, to call these pre-European
forests “natural” is to put Indians in the same category as grizzly bears, an act that is
“tantamount to dismissing their humanity.”

The image that a roadless area is “natural” also ignores the impact of the Forest
Service policy of suppression of fire through much of the twentieth century, including in
many of those areas now being designated for a roadless status. As noted above, many of
the existing forests in roadless areas are in a deseased and fire prone condition, filled with

11
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large numbers of small trees, and showing little relationship to the historic torest
conditions in these areas. To think that avoiding management now will achieve, and
preserve, a “natural” forest condition is a virtual Disneyland fantasy. As a visit to
Disneyland can in fact create many strong positive feelings, it may make many Americans
feel good that they are upholding moral values in the world, but it would seem a problem
if their strong feelings have little actual basis in forest facts on the ground.

Professor Daniel Botkin sought not long ago in Discordant Harmonies to help the
American public understand that the natural world does not really have any tendencics
toward a state of “nature.” As a philosopher would put it, the very concept of nature as
widely used today in ordinary public discourse is a “teleological”” construct rather than a
scientific one. Scientifically speaking, the local public garden is equally as natural as any
western natural forest.

In reality, the great appeal among ordinary Americans of the ideal of rediscovering
—_ and one day perhaps themselves visiting -- true nature seems to have more to do with
ideas of the Garden of Eden, rather than with any scientific realities. Confronted with the
seeming coldness of a strictly scientific worldview, ordinary people apply pre-scientific
ways of thinking to try to make sense of the natural world. The search for wilderness in
our own time is really in part a renewed search for Paradise Lost, following in the path of
Milton and many others.

It may seem cruel — like telling a six year old that Santa Claus does not exist — to
try to disabuse so many Americans of such powerfully appealing images of a secular
salvation in this world — the kind of “spiritual” values that the Forest Service finds so
many people seeking in their visits to the national forests. Indeed, from a “post-modern”
perspective, the discussion perhaps could end right here. If many people subscribe to
basic illusions about roadlessness and wilderness, and yet this makes them feel good,
perhaps the illusions themselves are the “real” reality. In post-modernism, it is not the
book as written by the author but the perceptions of the readers that represent the
fundamental reality.

From such a “post-modern” perspective, it is difficult to raise any decisive
objections to the Clinton roadless designations. However, for those who may still be
committed to a large role for fact and consequence in public policy debate —who have not
yet embraced the post-modern world -- the Clinton roadless actions represent a reckless
abuse of federal authority. With only the flimsiest of reasons, the federal government
seemingly now proposes to advance a revolution in federal land management extending
over half the total area of the national forests, forcing this revolution from Washington,
D.C. on rural westerners who would find themselves pawns in fantasies that provide
emotional fulfillment for others engaged in new quests for spiritual satisfaction.
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Conclusion

Traditional public land management has shown many major failings, as I have
argued elsewhere. I believe it is necessary to make basic changes in the institutional
framework of public land management. However, these changes should be grounded in
accurate perceptions of fact and consequence, not the fantasies of people who are often so
far removed in physical distance from the national forests that they have little basis for
experiencing any contradiction. The Congress should rescind the Clinton roadless
designations and begin anew the process of seeking better solutions to the policy issues of
proper management and use of the national forests.

.
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Mr. OsE. Mr. Ory.

Mr. OrRY. My name is Raymond Ory and I am vice president of
Baker & O’Brien, an independent consulting firm serving the do-
mestic and international petroleum processing industries.

For more than 26 years, I have consulted to the petroleum indus-
try on matters involving commercial, strategic, and technical
issues. In September 2000, I coauthored a study for the American
Petroleum Institute, assessing the impact of sulfur regulation on
the supply and price of diesel fuels in the United States. The new
regulation was driven by the need for future diesel fuel vehicles
that employ new, emerging low emissions technology. In general
terms, this new law applies to all refiners and importers and re-
quires that sulfur levels in at least 80 percent of the diesel fuel pro-
duced for on-road use be 15 parts per million or less by June 1,
2006. This represents a reduction of 97 percent from the currently
mandated levels of 500 parts per million. On May 31, 2010, 100
percent compliance is mandated.

This new law is but one of a number of recent and emerging
rules that will impact the refining industry during this decade.
While each is a cause for concern, collectively they present a for-
midable challenge for even the most financially capable within the
industry. These regulations give rise to a number of concerns. Re-
finers will need to make significant capital investments, and com-
pliance will tend to further reduce capacity and invariably strain
the volume of products being produced.

Some refiners will be unable to support the level of defensive in-
vestment necessary to comply and will seek to divert product to ex-
port markets or withdraw from certain domestic product markets.
In some instances, the financial inability to comply will result in
the company exiting from the refining business.

In forming its rule, the EPA believes that the industry will re-
spond in such a manner as to provide adequate domestic supply,
at a relatively low cost, and with little disruption and little dif-
ficulty within the pipeline and distribution systems. While we be-
lieve that the industry will, as it always has, engage in investment
and infrastructure change consistent with the law, we also believe
that the cost will be greater, the difficulties more onerous, and a
high potential for supply disruption and price spikes will exist dur-
ing the transition period. This will be the result of insufficient re-
gional supplies necessary to satisfy demand.

We believe that this new law will have a dramatic consequence
to the overall business of refining, distribution and marketing of
petroleum products in the United States. It is capital-intensive
within the refining structure and will also require investment and
change in much of the national infrastructure, some of which will
be redundant after 2010. The range of capital investments neces-
sitated by the law is arguably between $5 and $8 billion, or be-
tween $40 million and $60 million for the average refinery.

In the past year, regions of the United States have experienced
price spikes in gasoline and heating oil, natural gas and electricity.
Despite the impact of such occurrences on the consumer and local
economies, we believe that this is evidence that fundamental eco-
nomics are at work. When supply is insufficient to satisfy demand
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for any reason, market prices will rise to levels sufficient either to
decrease demand or to attract additional supply.

In the short term, this can represent significant price increases.
I believe that under the provisions of the current rule there is a
high probability that such conditions will exist in the 2006 to 2007
period that could cause regional supply shortfalls and price spikes
in ultra-low sulfur diesel as well as 500 parts per million diesel.
Thank you.

[The prepared statement of Mr. Ory follows:]
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POTENTIAL IMPACTS OF SULFUR REGULATION ON COST AND SUPPLY OF
DIESEL FUELS IN THE UNITED STATES

Testimony before the Subcommittee on Energy Policy, Natural Resources and
Regulatory Affairs

March 27, 2001

Raymond E. Ory, Jr.
Vice President
Baker & O'Brien, Inc.
Houston, Texas

Introduction

On December 21, 2000, the United States Environmental Protection Agency
(EPA) issued its final rule on the requirements for ultra low sulfur diesel (ULSD) for use
in on-road vehicles. The new regulation was driven by a need for future diesel fueled
vehicles that will employ new, emerging low emissions technology. This new law
applies to all refiners and importers and requires that sulfur levels in diesel" for on-road
use be 15 ppm or less by June 1, 2008, representing a reduction of 97% from regulated
current level of 500 ppm. As evidenced by the more than 1,000 pages of
documentation, the elements of this law are complex and may change in the coming
months as industry responses are received, additional impact studies are completed,
and legal challenges result in further clarification. However, it appears that the
essential elements of the new rule have been established and it will be up to the
industry to initiate its response. We believe that compliance will be difficult and costly
and could result in shortages of supply and relatively high prices in the period following
implementation. A review of the primary components of the rule, a perspective on the
cost to the industry and the possible consequences to supply form the basis of this
presentation.

Itis important to recognize that this new diesel law is but one of a number of
recent and emerging rules that will impact the refining industry during this decade. The
imposition of Tier 2 gasoline sulfur reduction, removal of MTBE from gasoline, New
Source Review (NSR) regulation and benzene reductions are some of the issues facing
our industry. Their respective timing and compliance costs will strain the financial and
human resources of the industry and will impact consumer price. These regulations
give rise to a number of concerns. Refiners will need to make significant investments,
and compliance will tend to reduce capacity and invariably shrink the volume of
products being produced. Some refiners will be unable to support the level of defensive
investment necessary to comply and will likely exit certain product markets. In some

" The term “diesel” in this paper refers specifically to “on-road diesel” unless specified.

Kix & O'BRIEN
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instances, the financial inability to comply will result in an exit from the refining
business. The issue of refinery viability arises, at least in part, from the history of an
industry that has experienced chronic over capacity, with prices driven down to levels
that do not provide an adequate return on investment. This is especially true for
defensive environmental capital investment. The repetition of this experience becomes
a key concern of refiners in evaluating the likely consequences of the new diesel rule.

Proposed Rule

The new law is complex and each individual company must determine how it
impacts them specifically. Refiners and importers will generally be required to supply
ULSD at 15 ppm.or less on the following schedule:

« Production at the refinery by June 1, 2006
+ Availability at terminals by July 15, 2006
= Availability at retail stations and wholesalers by September 1, 2006

The implementation timing is driven by the need to provide fuel for the 2007
model year diesel vehicles that will become available in September 2006. itis
recognized that the vast majority of diesel vehicles on the road at that time, and for
many years after that date, will still represent the older technology and will not benefit
significantly from ULSD use. Access to ULSD must be reasonably available however
for those new vehicles sold after 2008, The law appears to be structured o
accommodate this transition.

Many components of the law still remain to be fully interpreted. However, a
number of transition provisions are critical to understanding its impact upon specific
situations. Some of the more important provisions are:

» A ‘“temporary compliance option” allows a refiner to produce up to 20%
of its total diese!l at 500 ppm. The remaining 80% of diesel production
must comply with the law, unless producers can buy or trade credits
with other refineries located within the PADD.

+ Anintra-PADD "averaging, banking and trading” (ABT) program allows
for refiners that produce more than 80% of their diesel as ULSD to
receive credits that can be traded with other refiners, in the same
PADD, that do not produce 80% of their diesel as ULSD. Under
certain circumstances, starting June 1, 2005, refiners can start to
accrue credits for early compliance. The trading program will end on
May 31, 2010, at which time all refiners must produce 100% of their
diesel as ULSD. The ABT program does not include refineries in
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states that have state-approved diesel programs such as California,
Hawail and Alaska.
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« Special provisions are granted to refiners in the Geographical Phase-
In Area {GPA}. The GPA includes Colorado, idaho, Montana, New
Mexico, North Dakota, Utah, Wyoming, and parts of Alaska. Refiners
in these states have been given an additional year to meet Tier 2
gasoline sulfur standards (30 ppm maximum). Refiners in the rest of
the country must all be in compliance with Tier 2 regulations by
January 1, 2006. Under the new diesel regulation, refiners that meet
the standard by June 1, 2006, for their entire diese! production may
receive an extension on compliance with Tier 2 reguiations to
December 31, 2008.

» Hardship provisions are allowed for “smail” refiners. Small refiners are
defined as those with up to 1,500 employees corporate-wide, and with
a corporate crude oil refining capacity of less than 155,000 barrels per
calendar day in 1999, Small refiner provisions inciude:

- Production of 500 ppm diesel untit May 31, 2010

- Credits to be acquired for producing ULSD prior to June 1,
2010

- Similar to refiners in the GPA, a two year extension of its
applicable interim gasoline standards (Tier 2) if all of its
diesel is produced as ULSD beginning June 1, 2006

In forming its rule, the EPA believes that the industry will respond in such a
manner as to provide adequate domestic supply, at a relatively low cost and with little
disruption and difficuity with the pipeline and distribution systems. They cite the 1991 -
1992 transition from high sulfur diese! to 500 ppm diesel as eviderce of the industry’s
response and, in fact, “over response”. While we believe that the industry will, as it
always has, engage in investment and infrastructure change consistent with the law, we
also believe that the cost will be greater, the difficulties rnore onerous, and a high
potential for supply disruption and price spikes will exist during the transition period.

To place these impacts into perspective, it is instructive to examine the distillate
demand pattern in the United States. According to the Annual Energy Outlook 2000
issued by the EIA, diesel demand is forecast fo grow at 3.3% per year through 2007,
reaching over 2.7 million barrels per day. This growth rate is higher than growth in total
petroleum. In 1999, diesel represented about 56% of distillate consumption. In 2007,
on-road is expected to represent over 65% of distillate consumption.

Compliance Options

All refineries have options in adapting to regulations. These options can, and
will, vary greatly depending upon many factors including location, status of existing

Baxiz & O'Brit

N




71

technology, commitment to the diesel market, available alternative product markets,
corporate objectives and most importantly, financial capability to support the capital
required and expectation of return. Defensive capital investments such as those
associated with regulatory compliance have historically demonstrated little or no
economic return. Moreover, the industry in general has been a relatively poor
economic performer. Given this precedent, and the capital-intensive nature of
compliance by many refiners, we believe that some refiners will retract from diesel
markets rather than invest. Others will choose to significantly reduce hydrotreater
(HDT) feed rate in an effort to maintain some presence in on-road markets. Others will
choose to invest new capital to retrofit existing units or to build new grass roots
facilities.

In August 2000, Baker & O'Brien in conjunction with Charles River Associates
and on behalf of the American Petroleum Institute (AP}, conducted a study (the "AP!
study™) that introduced an innovative approach to analyzing the impact of the (then)
proposed regulation on the supply of diesel. The use of Baker & O’'Brien’s PRISM
modeling methodology examined each refinery individually, and attempted to
accommodate its unique operating, technical and commercial characteristics in deriving
its potential compliance cost. This methodology contrasted with the “notionai refinery”
approach utilized by most other studies, which constructs a composite regional or
notional refinery and applies a linear programming optimization to arrive at optimum
results. This notional refinery approach does not: (1) recognize the non-optimum reality
of refinery operations, (2) distinguish between average and marginal costs for the
industry as a whole, (3) analyze the regional supply/demand effects and (4) capture the
variations in compliance costs among individual refiners. More importantly, the notionai
refinery approach does not define the cost pressures on market price either in the short
or jong term. In competitive markets, the market price will be set by the cost of the
most “expensive” increment of supply required to meet demand, not the average cost.

Since the study was conducted, the EPA has issued its final rule, which is
different than their Notice of Proposed Rulemaking (NPRM) of May 17, 2000, and
therefore some of the conclusions and observations of the AP| study may no longer
apply. However, several important observations remain valid:

+ in 1882, many refineries did not construct the capability to produce
500 ppm diesel and made the commercial and economic decision to
exit this market. History has proven this to be a good economic
decision. It is unlikely that these same refiners will choose to engage
in an even more capital intensive, high risk compliance investment
while no longer having possession of any diesel market position.

+ Despite the ABT provisions of the law, we believe that between 15 - 20
refineries currently producing 500 ppm diesel will likely exit the market
as a consequence of their inability to justify investment or to purchase
credits. Obviously, the ability of a refiner to seek alternative off-road,
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heating oil or export markets for distillate stocks will be a function of
focation.

Costs will vary considerably among those refineries that will produce
ULSD. Represented in Figure 1 are those refineries that we believe
currently produce 500 ppm diesel and are likely to continue in the
ULSD market. lllustrated is their cost to produce 5 - 7 ppm ULSD
above the cost to produce 500 ppm diesel.

Figure 1
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In some refineries lower cost compliance can be accomplished by
revamping existing high-pressure hydrotreaters, processing a higher
percentage of straight run stocks, and/or reducing rates. Such lower
cost producers are pradominantly those that installed new grass roots
units consequent to the 1992 regulation. Other potential low cost
producers include those that have hydrocrackers and need only to
install secondary reactors on the distillate cut to produce ULSD. High
cost producers are those having smaller units and a high percentage
of cracked stocks as a feed source. Qur assessment indicates that, of
those refineries currently producing 500 ppm diesel, 43% will instafl
new grass roots units, 38% will engage in revamps ot reduced thruput,
and 19% will exit the on-road diesel business. New units and revamps
represent 54% and 46% respectively of June 1, 2008, ULSD capacity.
We expect that the cost of compliance for the median refinery will
average $60 MM for new facilities and $40 MM for revamps.
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+  Should domestic supply capability exactly match demand, as noted in
Figure 1, market prices could approach the cost of producing the last
barrel, inclusive of economic return, or about 8 - 10 cents per gallon
above current cost of production. If supply capability exceeds
demand, market prices would only cover the variable cost of
production (3.0 - 3.5 cents per gallon), as was the situation with 500
ppm diesel. However, if a sufficient number of refiners decide not to
invest, or reduce output in the interest of minimizing cost, a shortfall in
supply could result. The consequence may be price spikes of such a
magnitude as fto either reduce demand, encourage expensive
incremental supplies, or cause a change in the enforcement of the
regulation. This is essentially the same condition that identifies with
the current markets for electricity and natural gas in some parts of the
country. In the past year, similar market conditions existed in gasoline
in the Midwest, and heating oil in the Northeast.

+ Although other world areas (such as the European Union} are
embarking upon stricter gasoline and diesel sulfur regulations, it is
unlikely that they will represent significant sources of imports of ULSD
into the United States. There is no reason to believe that those
refiners will find it any less costly to add the capacity to produce ULSD
than those refineries in the U.S. in addition, as noted in the March
2000 study by the National Petroleum Council, “If the United States
implemenis product specifications more stringent or earlier than
Europe, import availability will likely be lower than historical levels”.

In the past year, regions of the United States experienced price spikes in both
gasoline and heating oil. Despite the impact of such occurrences on the consumer and
local economies, we believe that this is evidence that fundamental economics are at
work. When supply is insufficient to satisfy demand, for any reason, market prices will
rise to levels sufficient to either decrease demand or to attract additional supply. In the
shori-term, this can represent significant price increases. We believe that there is a
high probability that conditions will exist in 2006 that may cause regional supply

shortfalls and price spikes in ULSD as well as 500 ppm diesel. This potential for supply
disruption could be enhanced as a consequence of the mandated phase-in period. To
ensure the availability of adequate supplies in all locations for a relatively few new
technology trucks, refineries will be required to produce more ULSD than is actually
needed. Atthe same time, there would be an “undersupply” of current highway diesel,
the product in use by virtually all other trucks. The resuit of this *forced” supply and
demand condition would normally result in a low market price differential between
ULSD and 500 ppm diesel, therefore severely limiting the ability of refiners to realize a
return on their ULSD investment compared to those refiners who are not bound by the
80/20 rule. This prospect could further influence the decision of refineries to either
delay investment, or exit the diesel business, causing a shortage condition on all diesel
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fuels during the phase-in period and a resultant increase in diesel pricing. Investments
in ULSD equipment during the transition period will therefore achieve a return based
only on the overall shortage of diese! supply (both ULSD and 500 ppm) relative to the
alternative dispositions for distillate stocks, rather than any price differential between
ULSD and 500 ppm diesel.

Conventional, proven technology is currently available to produce ULSD. In
order to be “on-stream” by June 1, 2006, those refineries contemplating new
construction have about 18 - 24 months to make a technology selection decision, It will
take about 42 months to engineer, permit, procure, and construct and startup a new
unit to be on-stream in time for compliance. While there are technologies under
development that may provide cost advantages over HDT, it is unlikely that these will
be commercial in time to be selected. However, those refiners that wait until the end of
the phase-in period to construct ULSD facilities may have lower cost technology
available.

Impacts On the Distribution System

Maintaining the infegrity of ULSD quality throughout the distribution system will
be challenging and potentially costly. In order to certify that ULSD at the point of use is
15 ppm or less, refineries will have to produce at levels as fow as 5 - 7 ppm sulfur.
When compared to the sulfur level in all other refined products, there is little room for
potential contamination. The law also introduces an additional grade of diesel, so that
between 2006 and 2010, the distribution system must accommodate ULSD (<15 ppm),
500 ppm on-road diesel, and off-road diesel and heating oil (2,000 — 5,000 ppm). The
consequences to the system are numercus, and include:

+ The volume of pipeline interface and transmix that must be
accommodated will increase. Interface volumes may be downgraded
to either 500 ppm, off-road distillate or heating oil. Downgrading can
be costly, and in some instances may not be possible. Other
specifications such as flash point may prevent diesel/kerasene jet fuel
interfaces from being sold as diesel or heating oil. Estimates of
downgrade as a percentage of demand range from 2.2% (EPA) to over
17% (Turner Mason & Company). The implication of downgrades is
that the volume of ULSD produced by the refining industry must equal
demand plus downgrade. Consequently, refinery units must be sized
accordingly.

+  Other potential sources of sulfur contamination include pipeline dead
legs, line fill, tank heels, tank manifolds, and the fact that some valves
designed to facilitate batch changes take a long time (e.g., 10 - 30
seconds) to close.

Bacer & O'BrIzy
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» Additional tankage at terminals may be necessary to deal with certain
pipeline interface voiumes.

«  Additional tankage will be required at refineries, terminals, bulk plants,
truck stops, and fleet storage to handle two grades of diesel between
the period 2006 and 2010. This represents stranded investment after
2010 when the system reverts back to one grade (i.e., ULSD). As with
current diesel fuels, all terminals may not handle two grades.

+  Additional testing and certification procedures must be instituted fo
ensure compliance at all steps in the distribution process.

- Itis unlikely that investment will be made in tankage and retail pumps
to handle two grades at most truck stops and other retail outlets,
especially since such investment wili be redundant after 2010.
Handling only one grade (either ULSD or 500 ppm diesel} will cause
problems for the vast majority of the trucking industry. Either the
trucker will have to pay the price for ULSD because i's the only fuel
available, or he will have to search for sites handling 500 ppm diesel.

Conclusion

Over the next decade, the refining industry will be required to adaptto a
continuing series of regulations. The essential elimination of suifur from on-road diesel
is one of these requirements. Unlike some of the other issues, we believe that this new
law will have dramatic conseguences to the overall business of refining, distribution and
marketing whether a refinery chooses to be in the diesel business or not. It is capital
intensive within the refining structure and will also require investment and change in
much of the infrastructure, some of which will be redundant after 2016. The range of
capital investments necessitated by the law is arguably between $5 billion and $8
billion.

The regulation is complex and each refiner must determine a course of action
that matches its unigue objectives and capabilities. Poor historical returns on total
investment combined with the expectation of no return on compliance capital will result
in some refineries withdrawing from the diesel market altogether, or delaying
investment. Refineries deciding to invest in new facilities must face permitting issues
(e.g., New Source Review) and technology risk. Not all industry participants will
survive, and markets will undergoe transitional disruptions in price and availability of
potentially both ULSD and 500 ppm diesel until 2010.

e —
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Statement

My name is Raymond E. Ory and | am Vice President of Baker & O’Brien, Inc.,
an independent consulting firm serving the domestic and international hydrocarbon
processing industries. For more than 26 years, | have consulted to the petroleum
refining industry on matters involving commercial, strategic and technical issues. |
recently co-authored a study for the American Petroleum Institute assessing the impact
of sulfur regulation on the supply and price of diesel fuels in the United States.

The new regulation was driven by a need for future diesel fueled vehicles that
will employ new, emerging low emissions technology. In general terms, this new law
applies to all refiners and importers and requires that sulfur levels in at least 80% of
diesel fuel produced for on-road use be 15 ppm or less by June 1, 2006. This
represents a reduction of 97% from current regulated current levels of 500 ppm. By
May 31, 2010 100% compliance is mandated.

This new diesel law is but one of a number of recent and emerging rules that will
impact the refining industry during this decade. While each is a cause for concern,
collectively they present a formidable challenge for even the most financially capable
within the industry. These regulations give rise to a number of concerns. Refiners will
need to make significant capital investments, and compliance will tend to further reduce
capacity and invariably shrink the volume of products being produced. Some refiners
will be unable to support the level of defensive investment necessary to comply and will
seek to divert product to export markets, or withdraw from certain domestic product
markets. In some instances, the financial inability to comply will result in the company
exiting from the refining business.

In forming its rule, the EPA believes that the industry will respond in such a
manner as to provide adequate domestic supply, at a relatively low cost and with little
disruption and little difficuity with the pipeline and distribution systems. While we
believe that the industry will, as it always has, engage in investment and infrastructure
change consistent with the law, we also believe that the cost will be greater, the
difficulties more onerous, and a high potential for supply disruption and price spikes will
exist during the transition period. This will be the result of insufficient regional supplies
necessary to satisfy demand. We believe that this new law will have dramatic
consequences to the overall business of refining, distribution and marketing of
petroleum products. It is capital intensive within the refining structure and will also
require investment and change in much of the national infrastructure, some of which will
be redundant after 2010. The range of capital investments necessitated by the law is
arguably between $5 billion and $8 billion, or between $40 million and $60 million for
the average refinery.

In the past year, regions of the United States experienced price spikes in
gasoline and heating oil, natural gas and electricity. Despite the impact of such

Page 1
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occurrences on the consumer and local economies, we believe that this is evidence
that fundamental economics are at work. When supply is insufficient to satisfy demand,
for any reason, market prices will rise to levels sufficient to either decrease demand or
to attract additional supply. In the short-term, this can represent significant price
increases. | believe that, under the provisions of the current rule, there is a high
probability that such conditions will exist in 2006-2007 that could cause regional supply
shortfalls and price spikes in ULSD as well as 500 ppm diesel.

Page 2
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Mr. OsE. I want to thank the witnesses for their testimony. For
the record, I want to enter into the record a memorandum dated
September 25, 2000 from Michael Sipple regarding the blacklisting,
proposed blacklisting rule at that time.

[The information referred to follows:]
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OFFICE OF THE __NDER SECRETARY OF DEFE\'RE

3000 DEFENSE PENTAGON
WABHINGTON, DC 20201-3000

SEP 25 am
“TECHNOLOY!

Y
DP(DAR)

MEMORANDUM FOR DIRECTQR OF DEFENSE PROCUREMENT

SOBJECY:  Crmiractor Responsibility, labor Relations Costs, and
Costs Relating to Legal and Other Proceedings

. The DAR Council :gcomegds that the FAR Council withdraw the
proposed rule published in the Federal Register on June 30, 2000,
and close FAR Case 99-010 without further action.’ We make this
racommendation following review of more than 300 public comments
and the two Committee reports that analyzed those comments
{Debarment, Suspension, and Business Ethics Committee report
fatch 1) and the Cost Principles Committee report (Atch 2). both
dated September 1B. 2000).

The DAR Council is particularly concerned about the adverse
effect of these proposed revisions on the ability of contracting
officers to meet mission requirements. Contracting officers are
not generally experts in the field of tax, labor, employment,
environmental, antitrust, or consumer protections laws. The time
regquired to analyze the necessary information will zlow down the
procurement process. The inevitable inconsistencies between the
decisions of different contracting officers will lead to
increased protests and disputes, which will further impede the
rrocess. Therefore, the DAR Council recommends that determining
legal compliance with complex laws, such as those identified,
should be left to the agencies responsible for enforcing those
lsws and the courts. The current procedures of guspension and
debarment should ba used to determine that a contractor has
rommitted offemses indicating a lack of business integrity and
usiness honesty that seriously and directly affects the present
remsponsibility of that contractor. The contracting officer
should be allowed te concentrate on the business aspects of
effective and effjicient acquisition of supplies and services.

nz - ! E £ ! - ‘
Michael E. Sipple

Acting Director, Defense
Acquisition Regulations Council

Attachments:
As stated

J whe Acting Director of the DAR Counmeil {0SD(DP)), and the Army, AP. DLA. IXMA, sad
WASA pelicy members of cha DAR Couneil supphrr chic position. The Navy supports the
prepoted rule in grinciple but dees not balleve chat the yule should be finalized in

i turrent form due ro implementation concerns

G
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Mr. Osk. I will recognize the gentleman from Idaho for 5 minutes
for questions.

Mr. OTTER. Thank you very much, Mr. Chairman. I would like
to start off by asking Dr. Gramm if the study, the U.S. study that
you referred to relative to the arsenic levels, do you have that re-
port? Is that available?

Dr. GRaMM. I believe that’s available. It was a study of the Mor-
mon population. And it is probably in the record as well. It would
be in EPA’s docket. Would you like me to get it for you?

Mr. OTTER. I would like very much, Mr. Chairman, not only to
have Dr. Gramm provide that for the committee, but also make
that an official part of this committee hearing record.

Mr. OsE. Without objection.

Mr. OTTER. Thank you very much Mr. Chairman.

Dr. Gramm, in the Mercatus Center checklist, will these rules
and regulations make it better off for the people, and is it a good
thing for us to do? Would you run through that checklist—the 7
points right quick for me?

Dr. GRAMM. Yes. And, what we do I'll show to you. And I have
appended to this record in my testimony a list of all the comments
we’ve done on specific rules so you can look at these checklists.

But, we ask the question, has the agency identified a significant
market failure or a systemic problem? Has the agency identified an
appropriate Federal role? Has the agency examined alternative ap-
proaches? Does the agency attempt to maximize net benefits? Does
the proposal have a strong scientific or technical basis? Are the dis-
tributional effects clearly understood? And, No. 7, are individual
choices and property impacts understood?

Mr. OTTER. Would you then, Dr. Gramm, using that checklist,
describe for me the school’s—your checklist in grading on the For-
est Service’s roadless rule?

Dr. GRAMM. Under whether or not the agency has identified a
significant market failure: we’ve given them an unsatisfactory.

Mr. OTTER. Was that the same as an F?

Dr. GRAMM. As an F, that’s right. As a matter of fact, we have
shifted from verbal—satisfactory, etc.—to just letter grades.

Mr. OTTER. That may be great for elementary school kids but
trust me, Dr. Gramm, we need F’s and A’s in Congress.

Dr. GRamM. F. F. Unsatisfactory, F.

And has the agency identified appropriate Federal role? C.

Alternative approaches, have they considered alternative ap-
proaches? F.

Do they attempt to maximize net benefits? F.

Does the proposal have a strong scientific or technical basis? F.

Are the distributional effects clearly understood? F.

And, are the individual choices and property impacts understood?
F.

And, what we also do is we put a sentence in explaining the
agency approach, and then our comments.

Mr. OTTER. Thank you very much, Dr. Gramm.

I would like to now move to the next witness. Sir, I was particu-
larly interested in your historical review of what has happened
with the Administrative Procedure Act in Congress. And, specifi-
cally, I do know that, when Congress entertains to pass a piece of
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legislation, even though this is my first term here, I'm already well
aware of the “power to enforce clause” and I'm sure you know that,
too. But, just to remind us both that we’re both speaking from the
same page, the final clause, the enacting clause says, “and the di-
rector shall promulgate such rules and regulations necessary to
carry out the provisions of this Act.”

Do we agree that’s the delegation of authority then to the agency
or the Secretary?

Mr. WHITENTON. As I understand what you’re asking, do we
agree with the Constitution? And, yes, of course we would. The
Congress does have the power to delegate. Hopefully—we believe it
also has the obligation to keep track of what the agencies do with
that delegation and to keeping—setting the course right when the
agencies fail.

Mr. OTTER. Yet, in three of the court cases that you mentioned
in your discussion, in your opening statement, that power to en-
force clause was in fact absent from two of those, wasn’t it?

Mr. WHITENTON. I'm not sure, sir, what you’re saying.

Mr. OTTER. One of the questions before the court in the 1983
case, wasn’t it whether or not the Congress had delegated its au-
thority to promulgate rules and regulations in that instance?

Mr. WHITENTON. It’s my understanding that Congress had dele-
gated, but it was reserving too much, so therefore it was not dele-
gating properly.

Mr. OTTER. Then it was a question of extent; is that right?

Mr. WHITENTON. Yes, sir.

Mr. OTTER. Would it be the only way for Congress to regain its
proper role to not put that clause in?

Mr. WHITENTON. To not put the one-House veto in?

Mr. OTTER. No, to not put the power to enforce clause in that
suggests that the Secretary or the department shall promulgate
such rules and regulations necessary to carry out the provisions of
the act?

Mr. WHITENTON. We certainly believe that the proper approach
would be for Congress to take a much tighter view on what it dele-
gates in the first place so we do not get into the problem, and be
a little more specific and be much more reluctant to give the power
to agencies, and give more guidance to the agencies in the promul-
gation of rules.

Mr. OTTER. Thank you very much.

Dr. Nelson, in your testimony you suggested that not only was
the Clinton administration, as we have suggested, in a rush to reg-
ulate and a rush to judgment, would, in your estimation of environ-
mental studies, the roadless rule do more harm than good or more
good than harm?

Dr. NELSON. I think it would be more damaging. Environ-
mentally it would be more damaging on the whole. Basically it pre-
cludes taking a whole host of actions that could be environmentally
beneficial. As I mentioned, the Clinton administration and the For-
est Service had developed plans for fuels treatments on Western
national forests because of the stressed, diseased condition of these
forests. Many of them are fire-prone and unhealthy, they include
about a third of the roadless areas in the lower 48 designated by
the Clinton roadless rule. Those would be largely precluded from
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future management. So those areas would then be left in their cur-
rent unhealthy and fire-prone condition. If fires break out, as we've
seen, and especially in the current highly overstocked condition of
Western forests, they can do a lot of environmental damage as well
as threaten lives and property, and cost $1 billion for the Federal
Government to try to suppress.

Mr. OTTER. I thank you very much, Doctor. Thank you, Mr.
Chairman.

Mr. OseE. We'll have another round if you have additional ques-
tions.

Dr. Nelson, I represent a district that has significant forests in
and around it, and the people who live in my district use the for-
ests for recreation, vacation time, family time and the like. The
thing I'm curious about is that, in addition to the environmental
benefits, the roadless rule seeks to preserve recreation values
which would be very important to the people in my district.

The question I have is—I actually have a couple of questions.
Does the rule, as crafted, maximize the recreation opportunities
within our national forests or does it favor certain types of recre-
ation over others or certain recreation users over others?

Dr. NELSON. Well, I think it clearly favors what we might call
the 20-year-old backpacker or anyone else who has the energy to
hike 10 or 20 miles at a time and is interested in camping in the
back country. It definitely is going to impede the future opportuni-
ties to expand recreation for a host of other kinds of people—hunt-
ers, fishermen, snowmobilers, ordinary hikers who may want to
walk 3 miles, as is more the style of the average person, 3 miles
in and 3 miles out. That doesn’t get you very far into a lot of wil-
derness areas.

As I mentioned, 56 percent of the total national forest lands
would now be left in a status basically suited for primitive recre-
ation. Primitive recreation is a relatively small part of the total rec-
reational base. There were something over 90 million picnickers in
the national forests in 1994 and 1995, and about 15 million back-
packers. And, there were similar results in all the other numbers
that you look at. The use of developed recreationsites is vastly
greater than the levels of primitive recreation on the national for-
ests.

Mr. OSk. Before we leave that point, you're suggesting that the
use by general recreation is 6 times that, at least by your numbers,
the 90 and the 15 of primitive recreation users?

Dr. NELSON. I was actually saying picnickers. But yes, I think
that’s reasonable. There are other areas of more intensive rec-
reational activity which have numbers approaching 100 million per
year. As I say, backpackers are the more primitive forms of recre-
ation—you might be looking at 10, 20 million per year.

Mr. OsE. Let me ask this question very directly, then. To the ex-
tent that we have a roadless policy, it’s your opinion there will be
certain areas that will then be off limits to the picnickers or gen-
eral recreational users just by the nature of having no ability to get
there?

Dr. NELSON. Basically people drive to get at least within a rea-
sonably short distance to get to these areas. Ninety percent of the
use of forest service roads right now is for recreational purposes.
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Now, of course, where you have the existing road network, that is
still going to be there. So what we’re talking about is roadless
areas which hold the opportunities for expanded future recreation
use to meet increasing recreation demands on the part of the
American public. Especially if you look at the areas where recre-
ation demands are increasing most rapidly, it’s for the developed
forms of recreation. Unfortunately, some of the baby-boomers and
so forth are getting older and don’t want to walk as far.

Mr. OsE. It happens.

Dr. NELSON. It also turns out that if you start looking at the sta-
tistics, it’s quite interesting. Minority groups—Blacks, Hispanics,
and so forth—have quite strong preferences for developed recre-
ation relative to these primitive forms of recreations. Actually,
primitive forms of recreation are the particular domain of college-
educated, relatively wealthier portions of the population.

Mr. OSE. So you have been able to draw a connection between
the availability of some of these roadless areas and the ability of
some of our lower-income or other groups to access recreational
lands?

Dr. NELSON. As part of my preparation for this testimony, I did
look fairly exhaustively at the Forest Service’s own environmental
study. And it’s quite clear about these matters. So I'm not simply
basing it on my opinion, I'm using the existing documented record
prepared by the Forest Service.

Mr. OsE. My time has expired.

Mr. Otter for 5 minutes.

Mr. OTTER. Thank you, Mr. Chairman. I would like to go back
to the question with Mr. Ory on the diesel fuel. During your testi-
mony you referred to a shortage of diesel fuel. Does your study at-
tempt to discuss or figure out how much of a shortage there is
going to be?

Mr. ORyY. The study that we conducted was, as I indicated, really
as an assessment of the notice of proposed rulemaking. And it was
conducted in September, approximately September of last year.
And given those criteria and the provisions of the notice, the short-
age was approximately 15 percent nationally.

There were certain regions of the country that were more ex-
posed than others; in particular, the mountain States.

Mr. OTTER. How much was the shortage going to be in the moun-
tain States, in the Pacific Northwest?

Mr. ORry. I don’t remember the numbers specifically, but higher;
30 percent, 25 or 30 percent.

Mr. OTTER. My sources tell me that 37 percent is probably pretty
close. So I would be willing to halve that with you and go with 34
percent if that’s all right with you.

Mr. ORY. You have my permission.

Mr. OTTER. What in your estimation would that do to the price?

Mr. Ory. Well, I think we have a very valid example of what
those kinds of shortages or conditions, I should say, can do to price.
And, looking at the situation in California on incremental power
costs and natural gas, and certainly looking at some of the regional
shortages that occurred in the upper Midwest in the middle of last
year, in the summer of last year, and there is expectation that a
similar condition will occur in the summer of this year, the price
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can go as high as it takes to do one of two things: to either discour-
age demand, or to cause very expensive increments of supply to
occur.

Mr. OTTER. What was your estimate that the shortage was going
to be in California?

Mr. ORY. From an ultra-low sulfur diesel standpoint, the State
of California is actually balanced. We didn’t see a particular condi-
tion existing in that part of the country. And, the reason for that
is that the State of California has already spent their big dollars
in reaching their so-called carb diesel rule back in 1995, so they
have to spend incremental dollars to only take out the sulfur. So
tﬁey will be the least affected. We didn’t foresee any shortage
there.

Mr. OTTER. And, those trucks that would be bringing products
and services, products into the U.S. economy, say, from Mexico and
from Canada, would they have that—the same impairment on their
use of diesel?

Mr. Ory. No, not to my knowledge.

Mr. OTTER. Only for the diesel that they purchased while they
were in the United States?

Mr. Ory. That’s correct.

Mr. OTTER. And, also, Mr. Ory, the use of nonroad diesel, did you
make—did your study include nonroad uses?

Mr. ORY. No, it didn’t. That’s an issue yet to be decided, I under-
stand, by the EPA.

Mr. OTTER. OK. So, we could have the trucks that are actually
taking the gas to market that would be regulated, and they’re mov-
ingha‘;"ound, so there’s a certain displacement of their “pollutants,”
right?

Mr. Ory. That’s right.

Mr. OTTER. Yet the energy-producing, the electrical-producing
generator that may be sitting just off my backyard, which would
be sitting in one place and not going anywhere, its pollution could
be concentrated just in that area. So, we have one area that is
being regulated and another not.

Mr. Ory. That’s correct. Diesel in stationary uses or off-road
uses, as the definition may be, has yet to be regulated.

Mr. OTTER. Does your study divide up the quantity use between
the two? What percentage is used that would be regulated and
what percentage not?

Mr. Ory. When we look at—and not to get overly technical
here—of the fuel that goes into combustion engines, let’s say of any
type and nature, some of which are in heavy trucks, we’re all famil-
iar with those. Those are called on-road uses, and they represent
approximately 55, 56 percent of that part of the petroleum barrel
that is generically called distillate fuel oils. Approximately another
30 percent to 35 percent is off-road uses, and the rest is heating
oil.

Mr. OTTER. One last question, Mr. Chairman, 45 percent then is
not regulated?

Mr. Ory. That’s correct.

Mr. OTTER. Thank you very much.

Mr. Osk. I want to come back to Dr. Nelson, if I could. The For-
est Service put out an environmental document on the roadless pol-



85

icy. I mean, they’re required to do that. They released it in Novem-
ber 2000. If I understand your written testimony on page 2, the ac-
tual document that the Forest Service put out in the form of the
final EIS noted a change in the procedure by which the Forest
Service promulgated this rule. That is, they went away from a his-
torical collaborative approach toward one that was almost top-
down, if you will. Could you expand on that, please?

Dr. NELSON. Well, the Forest Service, based on a mandate from
the Congress which goes back to the National Forest Management
Act of 1976, is directed to, and in fact has been preparing land use
plans for each national forest. These land use plans are a continu-
ing process. It involves extensive local involvement of the citizenry.
The people who are requested to participate in this process do so
with the expectation that the land use planning process is, in fact,
going to govern the future uses, as the Congress seemingly di-
rected, of the lands in these particular national forests.

Essentially this Clinton roadless process bypassed and super-
seded that land use planning process in which local people had in-
vested their time, their energy, and their trust. And, so in that
sense, I believe that there may even be some legal questions raised,
but certainly it was a violation of the trust that the citizens had
put in the Forest Service. The expectations had been created by the
Forest Service that land use planning would drive the outcomes on
these forests.

Instead, now a third of the national forest system, a national dic-
tate from Washington, DC, superseded all that land use planning
effort.

Mr. OsE. I think the operative thing I would like to emphasize,
I'd like to repeat it for the record, is on page 2 of your testimony
you cite the Forest Service’s final EIS, “The roadless rule con-
tradicts the past emphasis placed on collaboration, and instead re-
flects a strategy of maximizing national prohibitions on the use of
National Forest lands,” which is exactly what you’ve just said. So
I appreciate your highlighting that in your testimony.

Now, Mr. Whitenton on page 2 of your testimony, in the—let’s
see, 1, 2, 3, 4, 5, 6, 7th line from the bottom, I don’t quite under-
stand something. Where you're talking about the U.S. Court of Ap-
peals of the D.C. Circuit vacating the EPA interpretive guidance as
unenforceable. Is there a word left out there? Shouldn’t it have the
word—between “had” and “legal,” shouldn’t the word “no” legal
force and effect be in there?

Mr. WHITENTON. That is certainly correct. Yes, sir.

Mr. Osk. OK. I struggled with that last night.

Finally, I want to ask Dr. Gramm a couple questions on the
blacklisting. As I understand the blacklisting rule—we worked on
this last session of Congress—there is a duty or an option on the
part of the contracting officer to entertain allegations of behavior
that might not comply with someone’s standards, and that those al-
legations can be used as rationale for disqualification of a bidder.
Am I correct on that?

Dr. GRaAMM. That is correct. Indeed, if there is a complaint
brought by an administrative agency, that could immediately cause
you to be blacklisted, even before you've provided evidence to the
contrary or allowed a hearing.
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Mr. OSE. Why would—I mean, in a sense that’s almost being
judged guilty before you’re proven innocent, which is seemingly a
little bit backward.

Dr. GRAMM. I believe you have it right, because it does shift the
burden of proof.

Mr. OsE. To the potential contractor.

Dr. GRaMM. That’s correct. To prove himself innocent if a com-
plaint is brought, but before he goes through the proceedings. And,
indeed, and again, this is a regulation we actually did not do a
large public interest comment on, but it was a regulation we fo-
cused on during the midnight period. And, there are some proce-
dural issues. For example, it appears that this authority that might
have been delegated, for example, to the National Labor Relations
Board on some labor issues or differences that might come up. In
fact the blacklisting rule would abrogate and supersede what Con-
gress had given to the National Labor Relations Board and those
procedures.

Mr. OSE. My time has expired. I may come back to this with you.

The gentleman from Massachusetts.

The gentleman from Idaho for 5 minutes.

Mr. OTTER. Thank you once again, Mr. Chairman. I would like
to go now back to Dr. Nelson relative to the study that was made
by the Forest Service. In the reports on the roadless area, the For-
est Service said that they had received 1.1 million comments.
Would you agree—is that what the study said?

Dr. NELSON. I believe that’s correct, something of that mag-
nitude.

Mr. OTTER. Do you feel like the citizens of the United States, the
citizens of the affected areas, had an adequate opportunity to tes-
tify?

Dr. NELSON. I think that they were given adequate opportunity
to comment on the roadless rule. But, the end result was always
going to be this single national determination. And, I believe also
that the Forest Service, as in fact it has documented in its own ma-
terials, ran into many strenuous objections in its planning and its
hearings and the consultation process that it engaged in. But, yes,
it did give people quite a bit of opportunity to comment.

Mr. OTTER. The actual scoping process was 120 days, was it not?

Dr. NELSON. I believe so. I'm not sure.

Mr. OTTER. We had 1.1 million comments that they took 120
days to gather and then analyze. So, roughly, you wouldn’t have
any idea would you, Doctor, how many people were involved in this
process?

Dr. NELSON. I really—no, I don’t know. But they did issue it as
? driaft and then it was another 5 months from the draft to the
inal.

Mr. OTTER. During that time period, there should have been
some analysis of the input that was made during the scope of the
hearings.

Dr. NELSON. You would assume so.

Mr. OTTER. And, try to reflect that.

Dr. NELSON. Yes.

Mr. OTTER. By my calculations, if we took that entire time for
the analysis, it would have taken about 8,000 comments per day
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or roughly 1,000 analyses per hour in order to—by however many
people were involved—in order to come up with the final result
and, if that final result was truly going to represent the input that
virlas Qreceived during that scoping hearing. Would you agree with
that?

Dr. NELSON. Yes, I'm sure that they had a huge volume of mate-
rial to deal with, there is no doubt about that.

Mr. OTTER. As a professor of environmental studies, what would
you instruct to your students during their process of trying to ar-
rive at a proper program or, let’s say, a proper rule in the future?
Would you suggest that they could take and analyze 8,000 com-
ments a day and, in the process, come out with a rule which would
be representative of what was necessary? Or

Dr. NELSON. Well, I'm sure that the Forest Service found that
there were certain common themes through a lot of these com-
ments. So, although they did receive a million, there obviously
weren’t a million separate issues. I do think, however, that there
was a great deal of selection, especially in the selection of the alter-
natives for the final environmental statement, which were very
narrowly construed. There were four alternatives. Three of them
were all versions of the roadless policy and the other one was no
action.

There were a host of other possibilities that could have been
raised, and not only could have but should have been raised. They
include various forest fuels treatment alternatives, different forms
of timber harvesting, different forms of use of roads. I don’t know
whether it was specifically due to their failure to take account of
the comments. It probably was to some extent, but whatever the
explanation, I would definitely fault the Forest Service for a failure
to consider an adequate range of alternatives.

However, I would say that, despite all the failures, if you actually
read the EIS document rather closely and you discount for some of
the rhetorical flourishes that are there because the administration
is obviously defending its own policy, I believe the document actu-
ally makes a rather strong case against this policy. So, I have tried
in my written testimony to show some of the reasons why, if you
actually read the document, I think a fair-minded reader could only
come away with a conclusion that this is a significant mistake to
pursue this roadless policy in the manner proposed.

Mr. OTTER. Thank you very much, Mr. Nelson.

Mr. WHITENTON. Mr. Chairman, I want to apologize. When you
asked me the question about whether the word “not” should be in-
serted on page 2, I do want to explain that it was accurately, if
inartfully drafted, as written. The court in Appalachia Power v.
EPA had vacated the EPA guidance because it had forced an effect
of law and because they hadn’t followed APA procedures. If the
EPA had followed the proper rulemaking procedures, then the
court would not have vacated the guidance.

Mr. OsE. I understand your point. It was inartfully read also, so
I want to make that clear. I appreciate the clarification.

Dr. Gramm, if I might, I want to go back to the blacklisting
issue. We talked a few moments ago about allegations being dis-
qualifiers if the contracting officer found them sufficient. The con-
cern I have is the compounding effect of that. If we had a contrac-
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tor who is in front or before the government seeking to provide a
service, allegations surface that its behavior or its standards are
unacceptable to some third party, how do you ever stop or resolve
such a process?

Dr. GRaAMM. I think that’s the very great difficulty. You could in-
flict great harm for what may be a complaint for which there isn’t
strong evidence—that that complaint should go forward. And, this
would supersede and abrogate a number of the formal procedures
and safeguards that are already in place to deal with those kinds
of complaints. For this reason the members of that FARC council
have opposed this particular regulation.

Mr. OsE. So the FARC council itself opposed the regulation?

Dr. GrRaAMM. That’s right. General Services Administration, the
Environmental Protection Agency, NASA, and the Defense Acquisi-
tion Regulation Council oppose the regulation. The FARC council
that proposed the regulations included some of these members,
DOD, GSA and NASA, but yet the members also oppose the regula-
tion.

Mr. OsE. All right.

Dr. GRAMM. If I could raise another issue on some of the
issues——

Mr. OsE. If I may, I do want to go back to an earlier part of your
testimony. You offered testimony about the grades on some of the
rules in terms of compliance with standards or procedures. Would
you be willing to submit for the record the grades that you have
with you for the various rules that are the subject of our concerns?

Dr. GRaAMM. Yes. As a matter of fact, I would like to include the
whole public interest comment, when we have a written public in-
terest comment, which will be more amplified.

Mr. Oste. Without objection, we will accept that.

So go ahead.

Dr. GRAMM. May I raise a few issues that have been raised on
some of the other issues? I rather rushed through my oral state-
ment, trying to keep under the time. But, on the roadless rule, I
by and large agree with what Dr. Nelson has said, and I raise one
question. I believe that in the proposed rule the Forest Service was
going to exclude Tongass, but in the final rule they included
Tongass, and that is a very major change that perhaps should have
gone out for further comment.

On TMDLs, which Mr. Whitenton has discussed, I wanted to say
that EPA’s approach to water quality management in the TMDL
rule would attempt to address water bodies that are not meeting
standards, but its approach is very procedural, very prescriptive,
and would create a program for water that is much like the State
implementation program that we have for air. And I would argue
that has some severe issues especially as it relates to unfunded
mandates.

With regard to the diesel rule, which we again have information
that I didn’t go into here, I would point out that the diesel rule
aims at reducing the amounts of emissions, but, in fact, most of the
areas are already in compliance with the Clean Air Act. So, you
have all these costs imposed in areas where they are already in
compliance with the Clean Air Act.
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Finally, on energy efficiency standards, which I rushed quickly
through, I would point out that the air-conditioning and the heat-
ing efficiency standards would particularly adversely affect con-
sumers in the Pacific Northwest and other areas where they do not
use these machines as much as what the Department of Energy
has assumed.

Mr. Osk. Thank you. I want to thank our witnesses, Dr. Gramm,
Mr. Whitenton, Dr. Nelson, Mr. Ory, for joining us this morning.
I appreciate your testimony.

Dr. GRAMM. Thank you.

Mr. Ose. We will now ask the second panel to join us. That
would be Terry Gestrin, Evan Hayes, Sharon Buccino, and Thomas
McGarity, please.

As with the first panel, I would ask these witnesses please rise
to be sworn in.

[Witnesses sworn.]

Mr. OSE. Let the record show the witnesses answered in the af-
firmative. I would like to recognize the gentleman from Massachu-
setts for the purposes of an opening statement.

Mr. TIERNEY. Thank you, Mr. Chairman. I apologize for making
this statement at this point in time but one of our deregulated
agencies, the airlines, doesn’t seem to do its job very well these
days and we were delayed considerably getting in.

Mr. Chairman, I thank you for holding this hearing and I have
no objection to you having discussion and conversation about
whether or not the Clinton administration rushed through regula-
tions before going through necessary checks and balances. How-
ever, I think we also have to look at the actions taken by the Bush
administration and Congress in its recent rush to deregulate.

Near the end of the Clinton administration, many important en-
vironmental, labor, and health protections were issued. Many were
the result of years of thorough analysis of numerous scientific and
economic studies and volumes of public comment. For instance, Mr.
Chairman, before issuing the rule that protects inventories of
roadless areas in our national forests from roads and logging, the
Clinton administration received a recordbreaking 1.6 million com-
ments; 95 percent of those comments urged the adoption of strong-
er protection for roadless areas. The Forest Service also held over
600 public meetings where it heard from the communities that
would be directly affected by the rule.

Congress held a number of hearings on this rule and 165 Mem-
bers of Congress wrote a letter asking that roadless areas be pro-
tected from roads for logging and mining. There are opponents to
the roadless rule, as you would expect from any regulation. How-
ever, I don’t see how they can claim that this was rushed when it
was issued or it was issued without adequate public participation.

In another instance, the EPA issued its new stricter standard for
arsenic in drinking water. Under the old standard, the National
Academy of Sciences estimated that 1 out of 100 people would get
bladder, lung, skin, kidney, or liver cancer. This risk is about
100,000 times greater than the cancer risk that we allow for food.

It was long past time to update the standard and, in fact, Con-
gress should have required the revision of the standard over 25
years ago. The EPA issued a proposed Rule 18 years ago, and again
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in June 2000. After reviewing over 1,000 comments and numerous
scientific and economic analyses, the EPA issued its final rule.
Again, the public had plenty of opportunity to express its views and
any rush was the result of congressional mandates.

Similarly, rules protecting the confidentiality of our medical
records, setting new emission limits for diesel trucks and buses,
and ensuring that lawbreakers are not rewarded with Federal con-
tracts were the result of a lengthy, thorough public process. They
are not “midnight regulations” that were rushed through the proc-
ess without public input or thorough review of scientific and eco-
nomic studies.

However, the same cannot be said for the actions recently taken
for those opposed to rules. In its rush to undermine the roadless
rule, the arsenic standard, and the contractor responsibility rule,
the Bush administration has suspended these rules without giving
the public notice and an opportunity to comment on suspension.
And, as some witnesses will explain, these suspensions may well
have been illegal.

I am also concerned about the use of the Congressional Review
Act to disapprove these labor, environmental and health protec-
tions. The procedures for disapproval leave very little opportunity
for debating these issues. When Congress disapproved the
ergonomics rule, debate in the House and Senate combined was
limited to 12 hours, only 2 of those in the House, with little or any
notice given to the public to share their concerns about disapproval.
It would be unfair to the public to undo the final result of a thor-
ough public process in such a rushed manner.

Furthermore, congressional disapproval is a harsh remedy that
severely limits the opportunity to enact a similar rule in the future.
Thus, we ought to take great care in deciding to use this drastic
measure to undo rules that were enacted pursuant to a thorough
public process.

Mr. Chairman, there are very serious questions behind the cur-
rent rush to deregulate. Sunday’s Washington Post indicated that
the coal industry, which has provided over $12 million to Repub-
licans, is the primary beneficiary of many of the proposed revisions
and repeals. The new arsenic standard makes it harder for mining
companies to pollute our drinking water. The roadless rule would
make it more difficult for the mining industry to destroy pristine
areas in our national forests. And another threatened rule
strengthens environmental protections applicable to the mining in-
dustry and makes it harder for the mining industry to escape li-
ability for environmental violations.

All of these rules have been targeted for repeal by the Bush ad-
ministration and the Republican Majority in Congress. The Post ar-
ticle entitled, “Coal Scores With Wager on Bush,” reports that “Few
businesses placed as big a bet on the Republicans in the last elec-
tion as the coal industry which gave 88 cents out of every dollar
in campaign contributions to GOP candidates or organizations. Two
months into the Bush Administration, that wager has begun to pay
off.”

The article lists the close connection between coal lobbyists and
the administration. It reports “Among them were Irl Engelhardt,
chairman of the Peabody Group, the Nation’s largest coal enter-
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prise, whose holding company contributed $250,000 to the Repub-
lican National Committee in July. Engelhardt himself served as an
energy advisor to the Bush-Cheney transition team. The Bush-Che-
ney transition team was sprinkled with industry officials.”

The article also reports, “The coal industry may enjoy even better
connections in Congress.” I ask unanimous consent, Mr. Chairman,
that this article and other materials relevant to the hearing be in-
cluded for the record.

Mr. Oste. Without objection.

Mr. TiERNEY. Thank you. Mr. Chairman, there are a lot of con-
cerns regarding the rush to deregulate. I share your concern that
Presidents and Congress may rush regulatory decisions without
going through the public rulemaking process with its important
checks and balances. Implementation, repeals, suspensions, and
other modifications of rules are important decisions that should not
be taken lightly. I look forward to hearing from the witnesses on
these issues. Thank you.

Mr. OsE. I thank the gentleman.

I would like to call Mr. Otter to introduce some folks.

Mr. OTTER. Thank you Mr. Chairman. I bring before the commit-
tee this morning the chairman of the Valley County, ID County
Commissioners, Mr. Terry Gestrin, who will talk to us this morning
about the effects of this rush to regulate in terms of locking up 9.7
million acres in Idaho alone for roadless use.

I also at this time, Mr. Chairman, would like to invite my old
friend, Evan Hayes, who will be here to talk to us about the diesel
and the low sulphur diesel ruling by the EPA. Mr. Hayes does rep-
resent the National Association of Wheat Growers, and Mr. Hayes
and I have served on many committees in the State of Idaho. I can
tell you this is a gentleman that has been working at ground zero
for most of these regulations. I welcome both of you to the U.S.
Congress.

Mr. Ost. Thank you, Mr. Otter. I want to welcome all the wit-
nesses and please confine your summary of your remarks to 5 min-
utes so we can have the questions accordingly. Mr. Gestrin.

STATEMENTS OF TERRY E. GESTRIN, CHAIRMAN, VALLEY
COUNTY COMMISSIONERS, CASCADE, ID; EVAN HAYES,
WHEAT FARMER, AMERICAN FALLS, ID, REPRESENTING THE
NATIONAL ASSOCIATION OF WHEAT GROWERS; SHARON
BUCCINO, SENIOR ATTORNEY, NATURAL RESOURCES DE-
FENSE COUNCIL; AND THOMAS O. McGARITY, W. JAMES
KORNZER CHAIR, UNIVERSITY OF TEXAS SCHOOL OF LAW

Mr. GESTRIN. Thank you, Mr. Chairman. I appreciate the invita-
tion to testify today. Outside of Tongass, with over 9 million acres
of roadless areas, Idaho will suffer the greatest impact. Of the 44
counties in Idaho, it appears that Valley County is the most af-
fected county in the Nation. This is hard to determine because we
were never supplied with definitive maps to tell us exactly where
these acreages are. Valley County has a little over 2.2 million
acres; 88 percent of that, or over 2 million acres, is Federal public
lands. Our static population in our county is 8,000 people. It swells
to over 30,000 in the summer. Most of these people come to recre-
ate on national forest lands.
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The roadless initiative will affect that. The Payette National For-
est, with over 2.3 million acres, and the Boise National Forest, with
almost the same acreage, comprise the majority of the forestlands
located in Valley County. Between the wilderness and the new
roadless area management program, we are left with only 17 per-
cent of the Payette and 27 percent of the Boise National Forest
available for active management. Valley County recently had an
economic study completed by the University of Idaho, which I
would also like to enter into the record today.

Mr. OsE. Without objection.

Mr. GESTRIN. This shows the effect of losing the timber industry
brought about by many, many regulations of which the roadless
initiative is just a last nail in our coffin. Direct loss by the loss of
our sawmill creates an economic loss of $27 million, with over 225
front-line jobs potentially at stake. Combine this with secondary
jobs, the loss of economy to Valley County alone is over $43 million,
according to the University of Idaho study.

I would suggest, if we are going to promote economic develop-
ment, we would want to make policies or promote activities with
local benefits. Our local school district with an enrollment of about
400 students in Cascade is going to lose 75 children whose parents
are going to be without work come June when the sawmill closes.
The superintendent of that district estimates its economic loss to
the school in hard dollars of $200,000.

We are facing the worst forest health crisis in history. It is incon-
ceivable to me that we could even consider implementing a roadless
initiative in its present form; 67 million acres of national forest is
classified by the Forest Service as high to moderate-risk to cata-
strophic fire, insect infestation and disease. Last year, more than
7 million acres of public lands burned to the ground in the worst
fire season in 90 years. I assure you that we’ve had the mildest
winter in 40 years. With current tests by the Forest Service indi-
cating the timber is at about 14 percent moisture content. So look
out, folks, we are facing the worst-case scenario of burning what
hasn’t burned.

Incidentally, I understand that kiln-dried lumber is between 12
to 16 percent moisture.

We need to engage in policies that allow local management, not
adding another strand of barbed wire to the existing fence created
by regulations that eliminate the ability to manage our natural re-
sources.

I have talked on some of the economic impacts. Time restraints
will limit my comments on social impacts, but there are many.
Could you imagine for a moment telling your spouse and children
when you come home with the news that you don’t have a job, your
way of life is in imminent danger? Divorce rates are going to in-
crease, spousal abuse, child abuse, and all the other things that go
with that.

We are losing our rural and national resource heritage. I would
like to comment on what I understood our NEPA process guaran-
teed for us. NEPA to me meant that we are guaranteed a true and
meaningful process to provide public comment that will be given
due consideration prior to the decision being made. The Interior
Columbia Region Basin project has taken in excess of 6 years for
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the NEPA process and a Record of Decision is yet to be made. This
project is only for one watershed in the West. It’s a huge water-
shed, by the way. Now we are expected to have this decision on the
roadless initiative, and this was completed in 1 year and 3 months.

I realize that NEPA does not guarantee a good decision but it
certainly is intended to guarantee a good process.

I'll sum up with one statement. In 1887, the Purpose of National
Forests was enacted to improve and protect the forest within the
boundaries, or for the purpose of securing favorable conditions of
water flows and to furnish a continuous supply of timber for the
use and necessities of the citizens of the United States.

In conclusion, I would ask that we’re not fenced out. Local gov-
ernment needs to be involved in the decisionmaking process which
will ultimately lead to the improvement of our local forest health,
economy, and social health of our own local communities. Please re-
alize that the best decisions that can possibly be made are at the
local level. This ensures that accountability is at the highest level.

Thank you Mr. Chairman.

Mr. Osk. Thank you Mr. Gestrin.

[The prepared statement of Mr. Gestrin follows:]
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Testimony of Terry F. Gestrin

Chairman

Valley County Board of Commissioners

Before the Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs
U.S. House of Representatives

March 27, 2001

“A Rush to Regulate — the Congressional Review Act and Recent Federal Regulations.”

Chairman and Members of this Subcommittee:

I appreciate the invitation you extended to me to testify. This is an extremely
important issue to our County. My name is Terry Gestrin. I currently am the Chairman
of the Board of Commissioners of Valley County, Idaho.

Of all 50 States, Idaho with over 9.2 million acres of inventoried Roadless areas
will suffer by far the greatest impact from the proposed rules. Of the 44 counties in Idaho,
it appears that Valley County may suffer the greatest impact. We cannot definitely
determine this because we have not yet been furnished with maps for Valley County, the
State of Idaho nor anywhere in the Nation.

Valley County has a little less than 2.5 million acres of which 88% or a little over
2 million acres are public federal lands. Our population is about 8,000, which swells in
the summer months to approximately 30,000. Most of this population is people who
come to recreate on National Forest lands that this Roadless Initiative will curtail.

The Payette National Forest (2,333,000 acres) and the Boise National Forest
(2,277,000 acres) comprise the majority of forest lands located within Valley County.
The Roadless Area Management Program affects about 40% of the Payette and 47% of
the Boise National Forests. With all other Management Acts that dictate various forms of
management, only 17% of the Payette and 27% of the Boise National Forests have lands
available and identified as tentatively suited for timber management.

Valley County recently had an economic study completed by the University of
Idaho, which shows the effects of losing the timber industry brought about by the
reduction of timber harvest and the Roadless Initiative. Direct loss of the Boise Cascade
Mill creates an economic loss of $27,300,000 with 225 front-line jobs potentially at stake.
Combined with indirect or secondary jobs, Valley County’s economy will lose $43.3
million.

I would suggest that if you are going to promote economic development you want
to make policies that will promote activities with local benefits. Our local Cascade
School District has a total enroliment of about 400 students, K through 12, of which
currently 75 are children whose parents have lost their jobs and in all probability will
have to move. The Superintendent of this District has told me he could lose up to
$200,000 in revenues from the State if these students leave.

We are facing the worst forest health crisis in history and it is inconceivable to me
that you could even consider implementing this Roadless Initiative in its present form.

67 million acres of the National Forest system is classified by the Forest Service as “high
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1isk” to catastrophic fire, insect infestation, and disease. Last year more than 7 million
acres of public lands burned to the ground in the worst fire season in 90 years. And I
assure you, we’ve had the mildest winter in 40 years, with current tests by the Forest
Service indicating the timber is currently at about 14% moisture content coming through
the winter, so look out folks, we are facing a worst-case scenario of burning what wasn’t
burned last year in Valley County. Incidentally, I understand that kiln dried lumber is
between 12 to 16% moisture content. According to GAO Report 99-65, the Forest
Service in 1997 announced the goal of resolving the problem of uncontroliable,
catastrophic wild fires on National Forests by the end of fiscal year 2015. We need to be
encouraging policies that allow local management, not adding another strand of barbwire
1o the existing fence created by regulations that eliminate the ability to manage our
natural resources.

1 have talked of some of the economic impacts, but time limitations restrict my
comments on the social implications. Wealth can only be generated from natural
resources, i.e. timber, mining, and agriculture. Just imagine, committee members, what
would you tell your spouse and your children when you come home with the news that
you don’t have a job and their way of lif¢ is in imminent danger. Low paying service
jobs are not the answer. Recreation is only a partial answer. Divorce rates will increase;
spousal abuse, child abuse, substance abuse, and the list can go on and on. We are losing
our rural and natural resource heritage. Please, hear my plea!

I would also like to comment on what 1 understood our NEPA process guaranteed
for us. NEPA to me meant that we are guaranteed a true and meaningful process to
provide public comment that will be given due consideration prior to a decision being
made. The Interior Columbia Region Basin Project has taken in excess of 6 years for the
NEPA process and a Record of Decision is yet to be made, and this is a project for just
one watershed area in the West. Now we are expected to have a decision made on the
Roadless Initiative that involves over one-third of our National Forests nationwide,
almost every local county in the United States is affected, and this process took only one
year and three months.

I realize that NEPA does not guarantee a “good” decision, but it certainly is
intended to guarantee a good process. I submit to you, that the Nation has not been given
a good process. | fear that if you recognize the NEPA process as being correct for the
Roadless Initiative, then you will have set a precedent that will have negated the true
meaning of your previous legislation.

Your predecessors did establish meaningful legislation. In 1887 the Purpose of
National Forests was epacted “to improve and protect the forest within the boundaries, or
for the purpose of securing favorable conditions of water flows, and to furnish a
continuous supply of timber for the use and necessities of the citizens of the United
States.”

In The 1905 Transfer Act, one of the mainstream requirements passed by this
body, said “in the management of each reserve, local questions would be decided upon
local grounds.” I could cite additional acts that have given direction to the management
of our National Forest lands, but I will rely upon your judgment to research these
additional legislative acts except for the recent enactment of HB2389, the “Secure Rural
Schools and Community Self ~Determination Act of 2000,”
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Please refresh your memories that we are talking about 192,000,000 acres of
federa] lands. One of the purposes of HB 2389 was to make additional investments in,
and create additional employment opportunities through, projects that improve the
maintenance of existing infrastructure, implement stewardship objectives that enhance
forest ecosystems, and restore and improve land health and water quality.

1 would submit to you, that if the Roadless Initiative is enacted in its present form,
you will have violated numerous previous legislative actions. You will have violated the
NEPA process and, in addition, you will have taken away the ability of local
communities to assist in deciding their future. House Bill 2389 will be destined for
failure.

In conclusion, I would ask that you please don’t “fence us out”, local
governments need to be involved in the decision making process that ultimately will lead
to the improvement of our local forest health, economic health, and social health of our
“own” local communities. Please realize that the best decisions that can possibly be
made are at the local level. This ensures that accountability is at the highest level.

Your attention and cooperation in correcting this grievous error in our public
policy decision-making process is appreciated. We in the Nation and Valley County do
in fact need your assistance to prevent further destruction of our natural resources and ask
you to refrain from enacting the Roadless Initiative in its present form.

Respectfully Submitted,

Terry F. Gestrin, Chairman
Valley County Board of Commissioners

3 Testimony of T. Gestrin
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Mr. OsE. Mr. Hayes.

Mr. HAYES. Mr. Chairman, Ranking Member

Mr. OSE. Pull that mic next to you.

Mr. HAYES. Mr. Chairman, Ranking Member, Congressman
Otter, thank you for your kind words. Congressman Otter has been
an extremely good friend to us

Mr. OsSE. Mr. Hayes, is that microphone turned on?

Mr. HAYES. Is that better?

I will just start over again so we can do it right.

Mr. Chairman, Ranking Member, sorry about not knowing how
to run the microphone. I am just a farmer. Congressman Otter,
thank you for your kind words. I want you all to know that Con-
gressman Otter has been an extremely good friend to us in Idaho
as Lieutenant Governor and as a Congressman. We are tickled to
death to have him back here to represent our great State.

Today, I would like to visit with you just for a few moments
about the diesel fuel regulations and the possibilities or the effects
it would have on agriculture. Let me begin and tell you a little
story about a farmer. This was a story that President Kennedy told
years ago. He talked about our ability to market as farmers. He
said, you know, farmers are a rare group. He said, they buy retail,
sell wholesale, and pay the transportation both ways.

That’s what we are folks. We are extremely poor marketers. But
we are a very unique group of marketers because of the fact that
we do not go to the marketplace and say, we want X dollars for our
product. We go to the marketplace and say, how much money will
you give us for our product? This makes us completely different
than the rest of the economy. And so this regulation is going to af-
fect us considerably differently because we don’t have the option to
add fuel surcharges and things of this nature.

Supply and demand is a tremendous item for us in agriculture.
Last year, I got a real shock. I was hauling malting barley to Idaho
Falls, 125 mile haul. As the so-called shortage on oil became more
apparent and the concerns of a shortage of oil, we saw our diesel
fuel prices skyrocket. What a sticker shock it is when you put the
nozzle in your tank and fill the tank on your truck that holds 200
gallons of fuel. You turn around and you look at the pump and it
says you owe them $400. That is 50 cents a mile, because we run
it 4 miles to the gallon in the mountains of Idaho. That is a real
sticker shock to you.

We need to really take a long look at this new EPA regulation
on how much money this is going to cost us. How much money is
it going to cost us to run our tractors and trucks. Can we afford
to do that?

Agriculture has the largest trucking fleet in the world. Now,
farmers didn’t become farmers because they wanted to become
truckers. Farmers owned trucks because they are a mandatory part
of our operation. We have to be able to take fertilizer, fuel, grain,
etc., to our drills in the spring of the year. Then we have to be able
to at harvest time take our commodity from the combine to our
first part of storage, or to our bins. Then it comes marketing time.
We have to be able to haul this product on to the market. We don’t
do this because we like to be truckers. We do this because it’s nec-
essary for our farm use. Now, we can’t afford to run new trucks,
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so, therefore, we buy used over-the-road trucks. Currently, I own
one that I consider to be a road truck. It’s a 1984 Peterbilt which
I bought for $9,000. I have run this truck in the 9 or 10 years that
I have owned it about 70,000 miles. So, in other words, I'm running
this truck at about 7,000 miles a year.

Now, under the new regulations, if I understand them correctly,
by 2006, 50 percent of these trucks are going to have to meet the
new emissions standards, and by 2010 we are all going to have to
meet the emissions standards. This means we’re either going to
have to retrofit our engines, replace our engines, or buy new
trucks. Now, it doesn’t make a lot of sense to me to put a $10,000
or $15,000 engine to meet the emissions standards in a $10,000
truck. Somehow that just doesn’t balance in my baseline. Also it
doesn’t balance in my books to pay $80,000 for a new truck to haul
a commodity that I run 7,000 miles a year.

The next item I need to discuss with you is our tractor fleet. Our
tractor fleet, as you know, is also the largest tractor fleet in the
world. Presently, I am running a tractor on my farm that my fa-
ther purchased in 1960 when I was a freshman at Idaho State Uni-
versity. I am still using that tractor. We have to maintain our trac-
tors. We have to make sure that we run them as long as we pos-
sibly can.

My concerns under the new diesel fuel regulation is that can we
burn the fuel in these old tractors? If we can’t burn this new fuel—
and I am not sure we can because I am only being speculative on
this—but can we burn this fuel? If we can’t, we will have some aw-
fully expensive mailbox holders out there. That’s the only thing we
will be able to use these tractors for is to hang our mailbox on
them, because we're certainly not going to be able to use them in
the farm.

Mr. OsE. Mr. Hayes you will have to wrap up.

Mr. HAYES. I will.

Mr. Ose. We will give you 30 seconds to wrap up.

Mr. HAYES. Thirty seconds to wrap up. I would recommend that
the committee do one thing as quickly as possible, that is that this
committee introduce legislation under the Congressional Review
Act to repeal the recent diesel fuel emissions standard by the EPA
and then to rework these standards to something that will protect
the environment and at the same time be economically feasible for
us in agriculture.

Thank you, Mr. Chairman. I will stand for questions.

Mr. Ost. Thank you Mr. Hayes.

[The prepared statement of Mr. Hayes follows:]
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of
Mr. Evan Hayes

On the behalf of
The National Association of Wheat Growers

Subcommittee on Energy Policy, Natural Resources and
Regulatory Affairs '
Committee on Government Reform
U.S. House of Representatives

March 27, 2001

Let me begin by thanking the Chairman, Ranking Member and the rest of the
Subcommittee for the opportunity to appear before you today. My name is Evan Hayes
and together with my family I operate a family farming operation in southeastern Idaho.
We produce mostly barley and other small grains such as wheat. It is an honor for me to
appear before you today on the behalf of the National Association of Wheat Growers, or

NAWG as most farmers refer to it.

NAWG is a nationwide federation of 23 state wheat grower organizations that represent
every class of wheat produced in every region and climate of the United States. While
producers in my part of the country grow mostly white wheat, red wheat is the
predominant product of wheat growers in the Chairman’s home state of California.

NAWG strives to represent both regions, and all others, equally.

“WHEAT DOLLARS ARE IMPORTANT TO THE NATIONAL ECONOMY AND YOUR BUSINESS"
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NAWG, its individual grower members and farmers across the nation fear that the
implementation of the U.S. Environmental Protection Agency’s (EPA) proposal to lower
sulfur in on-road diesel to 15 parts per million could potentially impact rural America in

unanticipated ways.

While not the primary target to the proposal, agricultural users of diesel fuels could face
severe supply disruptions, dramatic price increases and other problems as the impact of
the proposal drifts from highway users to all those dependent upon diesel fuel. In
addition to thesé indirect implications, the farm truck fleet, essential in moving our
products to market, would be directly impacted. Either way, implementation of the

EPA’s proposal could devastate the nation’s farm economy.

Supply

Agriculture’s fear of supply disruptions associated with the proposal is highlighted in a
recent analysis conducted by Charles River Associates that found a potential diesel
supply shortfall of twelve percent nationally. The impact to farmers would be even more
troublesome since rural markets are often the last serviced and enjoy the smallest margin

of profit for suppliers due to higher transportation costs and lower sales volumes.

While agricultural users would be, at least on the surface, exempt from the proposal,
NAWG and most agricultural organizations believe that the outcome of the proposal’s
adoption would be the refinement of only one class of diesel filel. Farm users would then
be forced into compliance along with on-road users. The possibility of this occurring was
outlined in a letter from the National Petrochemical and Refiners Association (NPRA) to
the EPA on August 14, 2000. NPRA wrote that the proposal would “sharply reduce
available fuel supplies, leading to higher prices and increased market volatility that could

have devastating consequences making recent price spikes seem minor in comparison.”

At the same time, demand for diesel fuel continues to rise in other sectors of the
economy. According to the U.S. Department of Energy’s Energy Information

Administration, forecasted demand for transportation fuels is expected to increase by six-
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and-a-half percent between now and 2007. In addition, given that the domestic refinery
industry has been operating at over ninety-five percent of capacity for some time, the fuel

supply crunch awaiting rural America continues to grow.

Even if two classes of fuel were produced, there is currently no method of supplying the
agricultural grade fuel to rural areas or storing it separate from on-road fuel once it
reaches farm country. A recent study by the National Council of Farmer Cooperatives
estimates that O]:’lly an insignificant number of rural diesel suppliers have the capacity to

store and sell two types of diesel fuel.

In addition, since forty percent of all on-farm diesel is purchased from farmer-owned
cooperatives, which make up only two percent of the total domestic petroleum refining
industry, farmers are especially concemed that the proposal may force small coop

refineries out of business, thus further limiting the supply of fuel.

Price

With rising demand and shrinking supplies, agricultural users of diesel fuel are bracing
themselves for increased prices. EPA’s proposal will, undoubtedly, only add to what has
already been a time of rising fuel prices for farmers. According to the U.S. Department
of Agriculture’s Economic Research Service’s (ERS) latest Agricultural Outlook Report
(March 2001), fuel prices paid by farmers have risen forty-three percent above the 1990-
1992 average. This figure compares to a rise of only nineteen- percent for all production

items, including fuel.

Likewise, farm income, apart from emergency government payments, continues to
decline. The same ERS report indicates a four percent reduction in prices received by
farmers and a 79 percent ration between income and expenses. Congress has addressed
these pressures each of the last three years by passing emergency spending measures to
help make up the difference. NAWG and other agricultural organizations have called for

an additional $9 billion in emergency spending this year.
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Rising fuel costs will only add to the economic crisis facing rural America.

Likewise, increased transportation costs will make U.S. agricultural products more

expensive and put further pressure downward pressure on farm income.

Other Problems
NAWG is equally concerned with other problems that arise from the EPA’s proposal,

especially the impact it would have on allied industries important to our members.

First, increase fuel prices would directly impactthe U.S. domestic grain harvester
industry, without which $14 billion worth of our product would not be harvested in a
timely, efficient manner. Harvesters, who typically work all summer harvesting crops,
moving north with the harvest of wheat, feed grains and forage crops, have been
operating in the red the last few years, as have many agricultural related industries.
Rising fuel prices could drive many custom harvesting families out of business and, in
turn, force farmers to either purchase expensive equipment themselves — which most
cannot afford — or miss important harvesting timetables. Either way, the impact of the

rule on harvesters will directly impact producers as well.

Second, increased fuel prices would directly impact the shipment of farm products to
market or export. With U.S. agricultural exports still below where they were just five
years ago, we can 1)l afford giving our over seas competitors — many of which benefit
from government transportation subsidies — another advantage. Of course decreasing

exports reduce farm gate prices even further.

Third, costs associated with implementing the proposal by equipment manufacturers will,
undoubtedly, be passed on to farmers and other consumers. With farm equipment
purchases continuing to lag behind historic levels, farmers will soon have to replace
much of the nation’s aging farm machinery. Doing so would be impossible should the

proposal price new equipment out of the reach of most farmers.
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Fourth, in anticipation of only one class of diesel fuel available to all users, farmers and
their suppliers have started to examine how to retrofit existing farm equipment to operate
on the new fuel. While still in the preliminary stages, this work has raised serious
concerns and many unanswered questions. For example, will some form of fuel
converter be necessary and if so who will manufacture it and will one converter function
on all makes, models and years of equipment? Will such retrofitting result in lost fuel
efficiency and will the new engines produce the high levels of power to operate heavy
farm equipment? These and other questions should be more fully examined before any

action is taken to implement the EPA’s proposal.

Conclusion

NAWG strongly believes that the impact of the EPA’s proposal on the nation’s farmers
would be unbearable. The excessive costs and problems created by the proposal would
send the farm economy into further decline and spark the need for even larger amounts of

government aide to producers.

NAWG recommends that members of this committee should introduce the necessary
legislation to ensure that Congress employs the tools available to it under the
Congressional Review Act to repeal the proposal as soon as possible. In addition,
NAWG supports work to establish a more realistic and less costly plan to reduce the

sulfur content of diesel fuel.

1 appreciate the opportunity to present our views on this very important matter and would

welcome any questions you might have.
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Mr. OskE. I now have the pleasure of introducing Mrs. Sharon
Buccino who is a senior attorney for Natural Resources Defense
Council. T want to welcome you. I appreciate you for forwarding
your testimony. I did have the pleasure of reading it last night and
it was quite informative. So, if you can summarize, thank you.

Ms. BucciNno. Good morning. My name is Sharon Buccino. I am
a senior attorney at the Natural Resources Defense Council.

Mr. OsE. Can you move that closer?

Ms. BucciNno. NRDC is a national membership organization.
NRDC is a nonprofit organization with over 400,000 members
across the country. NRDC members value the public health, safety
and environmental protections put in place by Federal agencies,
such as the Environmental Protection Agency.

The protections issued in the last few months of the Clinton ad-
ministration have been attacked by some, but this regulatory activ-
ity is neither unique to the previous administration nor cause for
dramatic reversal by the current one or Congress. The protections
that have come under attack, like the plan to protect the few re-
maining wild areas in our national forests and efforts to reduce
cancer-causing arsenic in our drinking water, promise to deliver
tremendous benefits to the American public. They enjoy broad pub-
lic support and, in some cases, have explicitly been mandated by
Congress. These protections are the law of the land and should be
expeditiously implemented, not delayed or rescinded.

The allegation that these protections were rushed through at the
last minute and lacked substantial support is completely indefensi-
ble. The protections are all the product of a lengthy, deliberative,
public process, a process established by law pursuant to the Admin-
istrative Procedure Act. Those who wish to change the important
public protections recently enacted should engage in the same de-
liberative process rather than circumvent the process through the
Congressional Review Act or suspending the effective dates of the
rules.

I would like to address four of the specific environmental protec-
tions that have come under attack. First, the plan to protect our
remaining wild forests. It is simply incorrect to characterize this
rule as a “midnight regulation” rushed through at the last minute.
The public input that went into the development of this forest pro-
tection plan is perhaps the most of any rulemaking effort ever.

I would also like to address the issue that was raised by one of
the earlier witnesses about access. This plan protects the last and
best of America’s rapidly shrinking pristine forests for public access
and recreation, including hiking, hunting and fishing. It is incor-
rect to equate these areas with wilderness designation. The main
characteristic of wilderness areas is a prohibition on motorized use.
And motorized use like snowmobiles, all-terrain vehicles, are al-
lowed in roadless areas so they are very different from wilderness
areas.

Far from excluding timber companies from our national forests,
the plan simply channels industrial uses to more than half of our
national forests that have already been impacted by logging and
other extractive industries.

I would also like to address the issue of fire. The new protection
plan does not foreclose addressing fire. I question Dr. Nelson’s
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characterization of the problem being focused on roadless areas.
Just recently, the Forest Service told the House Resources Commit-
tee that only 14 percent of high-risk fire conditions in the national
forest land occur on roadless areas. The problem is not in remote
areas, but in fact in the urban forest interface, and this is where
just last year Senator Domenici directed significant new funding.

Dr. Nelson has also ignored that tree removal is in fact allowed
in roadless areas to address the fire threat.

I am going to run out of time here quickly so I will leave my re-
marks on arsenic and diesel to what’s in my written testimony. I
will be happy to answer any questions.

I would like to address the appliance efficiency standards be-
cause there has been a lot of discussion this morning about the en-
ergy shortage the Nation faces. A key component of the solution is
reducing demand through more efficient appliances. In January,
the Department of Energy issued new efficiency standards for air-
conditioners, clothes washers, and water heaters. These standards
were explicitly mandated by Congress and they are all more than
5 years late.

And, contrary to what Dr. Gramm suggested earlier, these rules
actually save consumers significant money. Consumers and busi-
nesses are projected to save over $22 billion during the next 25
years due to the new standards. And, by 2020, more efficient appli-
ances are expected to save 54,000 megawatts and that’s almost
enough to power all of California.

It makes little sense to talk about delaying these standards at
precisely the time our Nation is facing an energy shortage.

In conclusion, I urge members not to use the Congressional Re-
view Act to block important public health, safety and environ-
mental protections. As I discussed, these rules, like protecting the
last remaining wild areas in our national forests, were issued after
a lengthy public process over several years. Discarding all the ef-
fort and public involvement that went into important public health
and environmental protections with one rushed vote in Congress is
a disservice to the American people. Rescinding environmental pro-
tections or delaying their implementation denies the public benefits
they rightfully expect from their government and hopefully neither
Congress nor the new administration will let them down. Thank
you.

Mr. OsE. Thank you, Ms. Buccino.

[The prepared statement of Ms. Buccino follows:]
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My name is Sharon Buccino. I am a Senior Attorney with the Natural Resources
Defense Council. NRDC is a non-profit organization with over 400,000 members across
the country. NRDC members value the important public health, safety and
environmental protections put in place by federal agencies such the Environmental
Protection Agency (EPA). The protections issued in the last few months of the Clinton
Administration have been attacked by some. But this regulatory activity is neither unique
to the previous administration nor cause for dramatic reversal by the current one or
Congress.

Some have attacked the recent protections, such as the plan to protect the few
remaining wild areas in our national forests and efforts to reduce cancer-causing arsenic
in our drinking water. These protections promise to deliver tremendous benefits to the
American public. They enjoy broad public support and in some cases were explicitly
mandated by Congress. These protections are the law of the land and should be
expeditiously implemented, not delayed or rescinded.

The allegation that these protections were rushed through at the last minute and
lack substantial support is indefensible. The protections are all the product of a lengthy,
deliberative public process, a process established by law pursuant to the Administrative
Procedure Act (APA). Those who wish to change the important public health, safety and
environmental protections recently promulgated should engage in the same deliberative
process, rather than circumvent the process through precipitous action under the
Congressional Review Act (CRA) or suspending the effective dates of the rules.

L. The Administrative Procedure Act Ensures Deliberative, Public Process

The APA, passed by Congress in 1946, is intended to ensure a deliberative and
publicly accountable process for agency decision-making. Section 553 of the APA
requires that agencies, with limited exceptions, provide notice of proposed rulemaking
through publication in the Federal Register and give interested parties an opportunity to
participate in the rulemaking through the submission of comments. 5 U.S.C. § 553 (b) &
(c). “Rulemaking” is broadly defined under the APA as “formulating, amending or
repealing a rule.” Id. § 551(5). The important public health, safety and environmental
protections now under attack all underwent the process set out in the APA.

II. Recent Environmental Protections are the Product of a Lengthy, Public
Process and Provide Important Benefits

A. Reducing Arsenic in America’s Drinking Water

On January 22, 2001, EPA issued a revised standard for arsenic in drinking water,
reducing the allowable level to 10 parts per billion (ppb) from 50 ppb. Despite
Congressional direction to review and update the standard every three years according to
the latest available scientific information, the standard for arsenic had not been updated
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since 1942. According to the National Academy of Sciences (NAS), arsenic in drinking
water causes bladder, lung and skin cancer, and may cause kidney and liver cancer. It
may also cause birth defects and reproductive problems. Under the old standard of 50
ppb, the NAS estimated that one out of 100 people will get cancer (based on drinking two
liters of water per day over the course of a lifetime). This is about 10,000 times greater
than the cancer risk EPA would allow for carcinogens in food.

Far from something done at the last minute, the new 10 ppb arsenic standard is the
product of decades of debate. Congress first required EPA to update the standard over 25
years ago in 1974. EPA issued an advanced notice of proposed rulemaking regarding
updating the arsenic standard in 1983. In 1993, EPA’s Science Advisory Board
concluded that current data support an association between high levels of arsenic and
cancer in humans. In 1996, Congress authorized $2.5 million per year from 1997-2000
for arsenic research. Between 1997 and 2000, EPA held five formal meetings to solicit
input on the arsenic standard from stakeholders. The agency proposed a new standard of
5 ppb on June 22, 2000. Before issuing the final standard, EPA evaluated over 6,500
pages of comments from 1,100 commenters. EPA also completed and evaluated detailed
cost/benefit analysis, studies of occurrence and available treatment technologies, plus
peer-reviewed health effects research.

The final standard of 10 ppb represents a compromise among the various interests.
It is twice as much as EPA originally proposed, and more than three times the 3 ppb
standard advocated by the public health community. The new standard delivers long
overdue protections from cancer to the American public and should not be undone.
Efforts by either Congress to use the CRA or the new administration to withdraw the
standard would run afoul of Congress’s previous explicit direction to finalize a new
arsenic standard by June 22, 2001.

B. Conserving America’s Remaining Wild Forests

Another important environmental protection under attack is limits on logging and
roadbuilding in our nation’s last wild forests. After three years of extensive debate,
President Clinton announced a plan to protect 58 million acres of the wildest remaining
national forest lands in 39 states from logging, roadbuilding, and mining. The plan
protects the last and best of America’s rapidly shrinking pristine forests for public access
and recreation including hiking, hunting, and fishing. The plan channels industrial uses
to the more than half of our national forests that have already been impacted by logging
or other extractive industries.

The public input that went into the development of this forest protection plan is
perhaps the most of any rulemaking effort ever. The Forest Service held 600 public
hearings across the country on the proposal and received 1.7 million public comments.
According to the Forest Service, 95 percent of the comments received favored the
protection of roadless areas. Formal public comment was first solicited in January 1998
and then again in October 1999 and May 2000. In June 1999, 300 religious leaders wrote
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to President Clinton citing a “holy obligation” to protect God’s forests. A joint letter
from 168 members of Congress also supported protection of wild forests from logging,
mining and other destructive activities.

The public overwhelmingly demanded a wild forest protection plan. It is now the
law of the land and should be implemented expeditiously by the new administration
rather than delayed or repealed.

C. Reducing Energy Demand through Appliance Efficiency Standards

Recent appliance efficiency standards issued by the Department of Energy (DOE)
in January 2001 for air conditioners, clothes washers, and water heaters have also come
under attack. Not only were these standards the product of years of debate, they are
critical to solving the energy shortages the nation now faces.

Congress mandated that new efficiency standards be issued over 6 years ago for
clothes washers, over 7 years ago for air conditioners, and over 9 years ago for water
heaters. Part of the reason the standards only came out in the final days of the Clinton
Administration was because so much effort was put into ensuring full consideration of
public comment. Lengthy administrative records support the standards. The process
began with Advance Notices of Proposed Rulemaking more or less on time and extend
through a range of both legally required and optional public hearings and meetings,
supplementary Notices, revised Notices and the like. Public participation was enhanced
by a 1996 process rule issued by DOE that pledged the Department to provide enhanced
opportunities for public notice and for dialogue between DOE staff and interested parties.
The Clinton Administration provided more involvement than the process followed by the
first Bush Administration in issuing efficiency standards for dish washers and
refrigerators in 1989 and 1990.

The new appliance efficiency standards promise tremendous environmental
benefits, as well as consumer savings. They are based on currently available technology.
Consumers and businesses are projected to save over $22 billion during 2004-2030 due to
the new standards. The three standards, plus the 2000 standard for fluorescent lighting
ballast, are expected to reduce peak electric demand by 54,000 megawatts by 2020. The
air conditioner standard alone will save 10 million metric tons of carbon per year by the
time it takes full effect; the other rules should provide for a total effect more than twice
this big.

D. Reducing Harmful Diesel Emissions

Still another important public health protection, new diesel standards, has been
attacked recently. In December, the Clinton Administration announced new emission
limits on diesel trucks and buses, as well as limits on the sulfur content of diesel highway
fuel. EPA estimates that the new standards will prevent 8,300 premature deaths, 5,500
cases of chronic bronchitis, and 17,600 cases of acute bronchitis in children. The

4
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standards will also prevent 1.5 million lost work days, 7,100 hospital admissions and
2,400 emergency room visits for asthma every year.

The standards are the product of a lengthy process begun with the issuance of an
Advanced Notice of Proposed Rulemaking in May 1999. EPA issued a proposed rule in
June 2000. The agency held five public hearings in New York, Chicago, Atlanta, Los
Angeles, and Denver. EPA received and responded to over 50,000 public comments.

Recognizing the harm that would result from delaying implementation of the new
standards, EPA Administrator Whitman recently announced that the agency would move
forward on schedule with its rule to make heavy-duty trucks and buses run cleaner.
Congress should support, not hinder, EPA’s efforts to deliver cleaner, healthier air to the
American public.

III.  Neither Congress nor Federal Agencies Should Short-Circuit the APA’s
Deliberative Process Requirements

Those who believe that certain public health, safety and environmental protections
are inappropriate should follow the process set out in the Administrative Procedure Act
for making changes to regulations. Unfortunately, instead of going through a
deliberative, public process, the new administration has suspended important public
health, safety and environmental protections without following the APA’s process. Such
efforts are both misguided and unlawful.

Suspending final rules without first going through a notice and comment process
is unlawful. Changing the effective date of a rule constitutes a change to the rule. NRDC
v. EPA, 683 F.2d 752, 761-62 (3d Cir. 1982) (“an effective date is . . . an essential part of
any rule”). Changing or amending a rule is defined as rulemaking under the APA and
requires an agency to follow formal notice and comment procedures except under very
limited circumstances. 5 U.S.C. §§ 551(5), 553(b), 553(c).

The courts struck down efforts by the Reagan Administration in 1981 to postpone
or ignore final regulations. In one case, a court invalidated postponement of an EPA rule
limiting the discharge of toxic pollutants into publicly owned treatment works. NRDC v.
EPA, 683 F.2d 752. In another case, the court held unlawful EPA’s decision not to call in
hazardous waste permits under a final rule. Environmental Defense Fund v. Gorsuch,

713 F.2d 802 (D.C. Cir. 1983).

The actions taken by the new Bush Administration to block public health, safety
and environmental protections are quite different from the approach the Clinton
Administration took when it came into office in 1993. While President Clinton took
action to review rules that were still in the pipeline, he did not postpone the effective
dates of any rules that had been published in the Federal Register. 58 Fed. Reg. 6074
(Jan. 25, 1993) (memorandum from Leon Panetta, Director of OMB, to heads and acting
heads of agencies). In contrast, the new Bush Administration has suspended the effective



111

dates of numerous public health, safety and environmental protections that were finalized
and published. These rules were not merely in the pipeline. but had become law. The
Bush Administration is shirking its responsibility to the public to implement and execute
the law.

The regulatory activity in the post-election period is not extreme, but the Bush
reaction to it is. President Clinton faced the same flurry of regulatory activity in the few
months preceding his inauguration as President Bush now does. The number of pages
published in the Federal Register from November 1992 to January 1993 was over 36
percent greater than the number for the same period the previous year. Comparing the
Federal Register from November 2000 to January 2001 to the same period the previous
year reveals a 32 percent increase in the number of pages. It is not surprising that all
Presidents and their agency heads, regardless of party, would wish to wrap up long-
standing rulemaking processes before leaving office. Having a looming deadline of the
inauguration of a new President focuses one’s efforts on getting things finished.

The exceptions to the APA’s notice and comment procedures are extremely
narrow. In enacting the APA, Congress valued the deliberative, public process provided
by formal notice and comment rulemaking. Only extraordinary circumstances justify an
agency decision to bypass this process. Courts have held that the exemptions from notice
and comment rulemaking are “narrowly construed and only reluctantly countenanced.”
Action on Smoking and Health v. CAB, 713 F.2d 795, 800 (D.C. Cir. 1983). Accord,
United States v. Picciotto, 875 F.2d 345, 347 (D.C. Cir. 1989).

None of the actions the Bush Administration has taken to block important public,
health, safety and environmental protections can be justified under any of the exemptions
from the APA’s notice and comment procedures. The APA provides two exemptions
from notice and comment rulemaking: (1) for interpretative rules, policy statements, and
rules of agency organization, procedure, or practice; and (2) good cause. 5 U.S.C. §
553(b)(3)(A) & (B). An agency cannot merely assert one of the exemptions, but most
offer a reasoned explanation of why the exemption applies which courts will carefully
scrutinize.- Action on Smoking, 713 F.2d at 800; NRDC v. EPA, 683 F.2d at 765;
Council of the Southern Mountains v. Donovan, 653 F.2d 573, 580 (D.C. Cir. 1981).

The actions by the new administration to block important public, health, safety
and environmental protections do not fal] within the good cause exemption. Courts have
limited the use of the good cause exemption to “emergency situations.” Associated
Builders & Contractors v. Herman, 976 F.Supp. 1, 5-6 (D.D.C. 1997) (citing AFGE v.
Block, 655 F.2d 1153, 1156 (D.C. Cir. 1981). The mere existence of deadlines is not
good cause to avoid rulemaking. See Action on Smoking and Health, 713 F.2d at 800;
Council of Southern Mountains, 653 F.2d at 581 (citations omitted) (imminence of
statutory deadlines good cause “only in exceptional circumstances”); see also NRDC v.
EPA, 683 F.2d at 765. The pending effective date of a rule is an insufficient excuse
under the APA to bypass the rulemaking procedures. The new administration can always
review issued rules while the rules are in effect.
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Likewise, actions by the new administration to block important public, health,
safety and environmental protections do not fall within the exemption for interpretative
rules, policy statements, and rules of agency organization, procedure, or practice.
Interpretative rules clarify existing law. In contrast, postponing an effective date changes
the prior rule. See, e.g., Council of Southern Mountains, 653 F.2d at 580 n. 28 (deferral
of implementation of a rule does not constitute an “interpretative rule”). Likewise,
postponement of a rule’s effective date is not a statement of policy because it “do[es)
more than express, without force of law,” the [agency’s] . . . tentative intentions for the
future.” Thomas v. State of New York, 802 F.2d 1443, 1447 (D.C. Cir. 1986). There is
nothing tentative about the actions the Bush administration has taken to suspend various
rules; the postponement of the rules is “determinative of issues or rights.”
Environmental Defense Fund, 713 F.2d at 817 {rejecting argument that deferral of
regulations was a “policy statement”). Finally, postponement of the effective date of a
substantive regulation aimed at private parties does not relate to agency procedures or
operations. Any action that alters the rights or interests of private parties, as does
delaying the effective date of a rule, cannot be considered a procedural rule. See
Chamber of Commerce v. USDOL, 174 F.3d 206, 211 (D.C. Cir. 1999).

Even if an agency follows the required process, the agency must justify its action.
While the Department of Interior has initiated a comment period on the new
environmental standards put in place for mining companies using public lands, the
agency has indicated its clear intent to weaken the standards. Similarly, EPA has
announced that it will withdraw the new arsenic standards. Going through the procedural
motions is not enough. An agency must provide a reasoned explanation for any reversal
in course and the change must be consistent with the underlying statute. Motor Vehicle
Manufacturers Assoc. v. State Farm Mutual Ins. Co. etal., 463 U.S. 29 (1983). Changing
or even delaying the implementation of important public health, safety and environmental
protections seems particularly difficult to justify when they were issued in response to
explicit Congressional direction to do so, as were the arsenic standards.

Using the Congressional Review Act (CRA) to block important public health,
safety and environmental protections is also misguided. As discussed above, rules like
those protecting the last remaining wild areas in our national forests and protecting our
drinking water from harmful levels of arsenic, were issued after a lengthy, public process
over several years. Discarding all this effort and public involvement with one, rushed
vote in Congress is a disservice to the American people. The result of disapproval of a
rule under the CRA is particularly severe because it prohibits an agency from issuing any
rule that is “substantially the same.” 5 U.S.C. § 801(b)(2). If there are problems with a
rule, changes to the troublesome parts should be considered rather than throwing out the
whole rule and precluding consideration of a modified version. The Congressional
Review Act is a blunt tool with drastic consequences and should be used sparingly, if at
all.
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Iv. Conclusion

The rules that some are complaining so vigorously about are important public
health, safety and environmental protections. They may come at some cost, but they
deliver tremendous benefits such as decreased risk of cancer, wild forests untouched by
chainsaws, and energy savings. These protections are the product of several years of
extensive public input and deliberation. Delaying implementation of the rules or
rescinding them denies the public benefits they rightfully expect from their government.
Hopefully, neither Congress nor the new administration will let the American public
down.
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Mr. OsE. I would like to welcome Thomas McGarity. He holds
the W. James Kronzer Chair in law at the University of Texas
School of Law, and is an expert in administrative law procedures
and the like. Thank you for coming.

Mr. McGarIity. Thank you, Mr. Chairman. My name is Tom
MecGarity, and I do teach and have taught for 20 years at the Uni-
versity of Texas School of Law, environmental law and administra-
tive law. I will say I do not speak for the University of Texas. I
speak for myself here in this capacity.

As is typically the case during the transition between one admin-
istration and another, the volume of proposed and final regulations
issued by many executive branch agencies increased during the last
few weeks of the Clinton administration. Some were significant and
controversial rules that the agencies had been deliberating over for
many years. The same thing happened at the end of the Carter ad-
ministration and at the end of the Bush administration. It is, of
course, not at all unusual for decisionmaking institutions like exec-
utive branch agencies, courts, the Supreme Court of the United
States, to increase its workload or output at the end, and even this
institution increases substantially output toward the end of a des-
ignated term.

On January 20th, Chief of Staff Andrew Card issued a memoran-
dum to the heads of the executive branch agencies. Subject to lim-
ited exceptions, it required them to withdraw proposed or final reg-
ulations that had gone to the Office of the Federal Register but had
not been published in the Federal Register. With respect to final
regulations that had been published but had not taken effect, agen-
cy heads were to temporarily postpone those regulations for 60
days. The executive branch agencies complied by publishing notices
in the Federal Register, most of which contained pretty much
boilerplate for those actions.

The law is clear that the postponement of the effective date of
a final rule is “rulemaking” and is subject to the Administrative
Procedure Act’s notice and comment procedures. The Federal Reg-
ister notices for the 60-day delay contain boilerplate explanations
that I think were not even remotely plausible under the existing
case law. They spoke of rules of procedure. They spoke of a good
cause exception. The rules of procedure exception is inapplicable
because these regulations did, or most of them jeopardize or sub-
stantially affect the rights and interests of parties; that is, the
withdrawal of the regulations did.

The boilerplate explanations did not demonstrate good cause be-
cause a change of administrations is not the sort of emergency situ-
ation that justifies the invocation of that exemption.

The Card memo implicitly contemplated that agencies would re-
scind regulations, having considered them, and on March 23, 2001,
EPA did that with respect to the final rule for arsenic where it ex-
tended indefinitely the effective date for the rule for arsenic in
drinking water. And I would correct my testimony on page 15, line
3. It should say, “extend indefinitely the effective date,” not “ex-
tends indefinitely the rule,” if that confused anyone.

Any recission or modification of a published final rule must be
accomplished through notice-and-comment rulemaking procedures.
Furthermore, any such action must be supported with data and
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analysis sufficient to pass judicial scrutiny under the “arbitrary
and capricious” test.

One alternative to unlawful postponement or withdrawal of a
published rule is action under the Congressional Review Act to re-
scind the major rule. Because it has been—because it has the ef-
fect, rather, of undoing the work of agencies and private parties,
all the work they have put into the rule, this relatively blunt tool
has the potential to waste large amounts of public and private re-
sources.

In my view, Congress should not hastily exercise its power to
undo the legitimate products of deliberative—of the deliberative
rulemaking process. In general, neither the offices of individual
Congresspersons or the committee staffs or really any institution
within Congress, now with the demise of the Office of Technology
Assessment, is populated with persons with the technical expertise
to second-guess the conclusions of agency staff and upper-level
agency decisionmakers. The primary determinants of congressional
decisions under the Congressional Review Act are likely to be polit-
ical and not technical considerations. The fate of individual regula-
tions long in the making should not turn on a hasty and unprinci-
pled exercise of raw political power. Congress has wisely refrained
in the past from using the Congressional Review Act to reward po-
litical beneficiaries and punish political enemies. It should continue
to do so in the future.

Thank you Mr. Chairman.

Mr. OsE. Thank you Mr. McGarity.

[The prepared statement of Mr. McGarity follows:]
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My name is Tom McGarity. 1hold the W. James Kronzer Chair in Law at the
University of Texas School of Law, where 1 have for the last 20 years taught courses in
Administrative Law and Environmental Law. As my attached Curniculum Vitae
indicates, I have published many articles and two books in the area of Administrative
Law and Regulatory Reform. 1 am, therefore, pleased to testify today on the regulations
issued at the end of the Clinton Admimistration and the the Bush Administration's

response to those regulations.

Rulemaking Activities at the End of the Clinton Administration.

As is typically the case during the transition between one Administration and the
following Administration, the volume of proposed and final regulations issued by many
Executive Branch agencies increased during the last few weeks of the Clinton
Administration. Although many of the regulations were garden variety rules of the sort
that agencies issue on a routine basis throughout the year, some were significant and
controversial rules over which the relevant agencies had been deliberating for many years.
The same thing happened at the end of the Carter and Bush Administrations when a
president from a different political party was elected.

It is, of course, not at all unusual for a decisionmaking institution 10 increase its
output substantially at the end of its appointed term. The volume of Supreme Court
opinions invariably increases dramatically in June and July as the October term comes to
an end. Legislative bodies, including this body, typically pick up the legislative pace and
enact a disproportionate number of laws at the end of a legislative session. It is in the
nature of a deliberative law-making body to deliberate longer and harder over difficult

decisions and, consequently, to leave them to the end of the deliberations.
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Thus, although i1 35 clear that the executive branch agencies proposed and
finalized many more regulations during the last month of the Clinton Administration than
during the first month or during any given intervening month, this by no means
represented an unprecedented abuse of executive power. The rulemaking process is by its
very nature open-ended. and rules that are promulgated during one administration may be
rescinded and replaced during another, if the relevani agency statutes give the agencies
discretion to do so. The agencies' substantive statutes are the determinants of the
Jegiimacy of the regulations and of their amendment or repeal.

Tt might further be noted that the regulations 1ssued at the end of the Clinton
Admimistration were not ill-conceived rules resulting from a hasty decisionmaking
process. Many of the rules that have been staved at the request of President Bush's Chief
of Staff were promulgated only afier the agencies over a period of years had gathered and
analyzed scientific and economic data, provided for broad public comment, extensively
analyzed public comments, and prepared lengthy and comprehensive background
documents to suppert the particular requirements. Many of the rules provided important
protections against invidious discrimination, against fraud and deceit, and against
significant risks to health and the environment. Nevertheless, many federal agencies have
at the behest of the White House Chief of Staff, postponed the effective date of many of
the most important of these regulations.

A postponed Health and Human Services regulation would have provided
"additional protections for pregnant women and human fetuses involved in research, and
pertaining to human in vitro fertilization.”! A postponed Mine Safety and Health

Administration rule would have protected underground miners from toxic particulate

1 Department of Health and Human Services, Protection of Human Research Subyects: Delay of
Effective Date, 66 Fed. Reg. 15352 (2001). :
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emissions from diesel burning engines.2 A regulation promulgated by three Departments
would have provided protections 1o participants in group health plans against
discrimination based upon certain health factors.> A delaved Federal Raiiroad
Administration regulation would have amended the requirements for power braking
systems and equipment used in operating freight and other non-passenger trains "0
achieve safety by better adapting those regulations 10 the needs of contemporary raiiroad
operations and better facilitating the use of advanced technologies."# A Coast Guard
regulation would have reduced the allowable blood alcohol levels for recreational boat
operators 1o provide greater safety 1o other boaters 5 A postponed Department of
Transportation rule would have required operators of hazardous liquid pipelines to
"establish and implement plans to assess the integrity of pipeline in areas in which a
failure could impact certain populated and environmentally sensitive areas."0 All of the
regulations were promulgated to implement statutes enacted by Congress, and most of

them are subject to judicial review for arbitrariness.

2 Department of Labor, Mine Safety and Health Administration, Diesel Particulate Matter Exposure
of Underground Metal and Nonmetal Miners; Delay of Effective Dates, 66 Fed. Reg. 15032 .(2001).

3 Department of Labor, Department of Health and Human Services, Department of the Treasury,

Interim Final Rules for Nondiscrimination in Health Coverage in the Group Market, 66 Fed. Reg. 14076
(2001).

4 Department of Transportation, Federal Railroad Administration, Brake System Safety Standards
for Freight and Other Non-Passenger Trains and Equipment; End-of-Train Devices; Final Rule: Delay of
Effective Date, 66 Fed. Reg. 9906 (2001).

5 Department of Transportation, United States Coast Guard, Revision to Federal Blood Alcohol
Concentration (BAC) Standard for Recreational Vessel Operaiors: Delay of Effective Date. 66 Fed. Reg.
9658 (2001).

6 Department of Transportation, Research and Special Programs Administration, Pipeline Safety:
Pipeline Integrity Management in High Consequence Areas (Hazardous Liquid Operators With 500 or
More Miles of Pipelines). 66 Fed. Reg. 9532 (2001).
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Any decision to repeal, withdraw, defer. or amend those regulations should be
accomplished with the same degree of study. analvsis and deliberation that went into the
premulgation of those regulations. Anything less would represent a disservice to the
intended beneficiaries of the protections that the rules provided. Legal considerations
aside, it 1s bad public policy cavalierly to throw out important consumer and
environmental protections solely because they were promulgated during a previous
administration. It makes no more sense to erect a presumption against retaining
regulations promulgated near the end of a presidenuial administration than it would make
10 erect a presumption against the wisdom or legitimacy of legislation enacted during the

end of a congressional session.

The Card Memorandum and Subsequent Agency Activities,

On January 20, 2001, White House Chief of Staff, Andrew Card, wrote a
memorandum to the heads and acting heads of all Executive Branch agencies to
communicate to them President Bush's "plan for managing the Federal regulatory process
at the outset of his Administration."? Subject 10 some limited exceptions for emergencies
and urgent situations relating to public health and safety, the memorandum asked the
agency heads to "withdraw" any regulation that had been sent to the Office of the Federal
Register, but had not been published in the Federal Register. The regulation was not to
be published in the Federal Register "unless and until a department or agency head
appeinted by the President afier noon on January 20, 2001, reviews and approves the

regulatory action.”8 With respect to final regulations that had been published in the

7 Memorandum for the Heads and Acting Heads of Executive Departments and Agencies from
Andrew H. Card, Jr.. dated January 20, 2001, 66 Fed. Reg. 7702 (2001) thereinafter cited as Card memo].

8 1d.
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Federal Register but had not taken effect, the agency heads were asked to "temporarily
postpone the effective date of the regulations for 60 days."9 The memorandum defined
the term "regulation” to mean "any substantive action by an agency (normally published
in the Federal Register) that promulgates or is expected to lead to the promulgation of a
final rule or regulation, including notices of inquiry. advance notices of proposed
rulemaking, and notices of proposed rulemaking."10 Many executive branch agencies
complied with the Card Memorandum by publishing Notices n the Federal Regisier
delaymg for 60 days the effective date of previously published regulations "in accordance

with" the Card memorandum.l!

Legal and Policy Analvsis of the Rule Withdrawals.

Withdrawal of Unpublished Proposed Rules.

Under the Card memorandum, proposed rules (and even advance notices of
proposed rulemaking) are considered regulations subject to the withdrawal requirements.
Thus, the agencies were supposed to "withdraw” all notices of proposed rulemaking that
they had sent to the Federal Register, but which had not yet been published. 1 have not
seen any information on the extent to which the agencies complied with this request, but

such withdrawals were probably lawful in most cases. Until a notice of proposed

9 Id
10 1d
11 See, e.g., Department of Health and Human Services. Health Care Financing Administration,

Medicare Program; Use of Restraint and Seclusion in Residential Treatment Facilities Providing Inpatient
Psychiatric Services to Individuals Under Age 21: Delay of Effective Date, 66 Fed. Reg. 15800 (2001).
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rulemaking has been published in the Federal Register, an agency 1s generally free to
withdraw 1t and replace 1t with a different notice. As a practical matter, most rulemaking
proceedings are not commenced until a notice of proposed rulemaking is published in
accordance with section 553 of the APA.

Whether such an across-the-board withdrawal of all unpublished notices of
proposed rulemaking constitute sound public policy is another matter. Many of the
submitted notices were undoubtedly garden variety notices proposing noncontroversial
regulations that were needed 10 facilitate commerce or 10 empower agency employees 10
make resources available to the beneficiaries of various entitlement programs. The
process of re-evaluating such notices will consume scarce agency resources for no good
reason. Nevertheless, to the extent that an incoming agency head desires an opportunity
to draw his or her own conclusions regarding the desirability of proposing the regulation,

the resource decision 1s a generally a matter within the discretion of the agency head.

Withdrawal of Published Proposed Rules.

The Card memo also requested agency heads to withdraw proposed rules that had
been published in the Federal Register. Again, there is probably no legal impediment to
withdrawing a published notice of proposed rulemaking. Agencies frequently decide to
change the terms and conditions of a proposed rule or decide 1o refrain from
promulgating it altogether in response 1o public comments or pressures from interest
groups or other agencies in the Executive Branch. In general, an agency may withdraw a
notice of proposed rulemaking without violating the law. In general, no person or group
has a vested interest in the final promulgation of a proposed rule. When a statute requires
the agency to engage in an informal ru]emakxing exercise, however, there is generally a

legal requirement to complete the rulemaking exercise by a statutory deadline or within a
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reasonable ume. The agency may not frustrate the congressional will by publishing and
then withdrawing proposed rules.

It appears that the Card memorandum at least partially recognizes this point when
it exempts from the withdrawal request "any regulations promulgated pursuant to
statutory or judicial deadlines.” The exemption, however, does not reach regulations that
are required by statute, but are not subject to a statutoryv or judicial deadline. Under the
Administrative Procedure Act, a person may request a court to compel agency action
"unlawfully withheld or unreasonably delaved." 5 U.S.C. § 706(1). An indefinite
withdrawal of a regulation required by statute could constitute the unlawful witholding or

unreasonable delay of required agency action and thereby be unlawful.

Withdrawal of Unpublished Final Rules.

The Card memo asked the agency heads 1o "withdraw” from the Office of the
Federal Register all final rules that had been sent (o that office, but not published in the
Federal Register. Although the matter is not entirely free from doubt, it appears that so
long as a signed rule has not been published in the Federal Register, it 1s legally
permissible for the agency that sent the rule to the Office of the Federal Register to
withdraw the submission. In the only case directly in point. the Department of Interior at
the change of administrations in 1993 withdrew a signed final regulation that it had
previously submitted to the Office of the Federal Register prior to its publication in the
Federal Register. The court rejected the petitioners’ contention that the decision to
withdraw the submitted regulation was itself a rule subject to notice-and-comment

procedures under the APA 12 Distinguishing two cases in which the agency had

12 Kennecort Utah Copper Corp. v. Dept. of Interior, 88 F.3d 1191, 1200-01 (D.C. Cir, 1996},
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effectively postponed the effective date of rules that had been published in the Federal
Register. the court held that "the agency's decision to withdraw the document did not
constitute a "regulation” within the meaning of the statute empowering the agency 10
act.13 While it is always possible that one of the agency statutes involved in the recent
withdrawals does characterize the withdrawal as a "regulation,” it is not very likely.
Thus. 1t was probably not unlawful for the agency heads to withdraw submitted, but not
published final rules pursuant to the Card memo.

As a matter of sound governmental policymaking, however, the precipitous
across-the-board withdrawal of regulations that were final in every sense but the purely
ministerial act of publication in the Federal Regisier was an unwise action that wil
squander limited governmenta] resources and will in many cases prove grossly unfair to
the participants in the completed rulemaking processes. A submitted rule and its
associated supporting documents represents the culmination of a structured, and often
guite lengthy and resource-intensive, deliberative process dictated by federal statutes,
agency procedural regulations. and numerous executive orders. With the exception of
those regulations that are immediately re-submitted to the Office of Federal Register, the
withdrawal will result in delays in implementation and in many, if not most, cases a
complete failure to implement regulations to which a great deal of time and energy, both
public and private, have already been devoted. In a time in which both governmental and

private resources are increasingly scarce, this exercise seems especially ill-advised.

Postponement of Effective Date of Published Final Rules.

13 ggF.3dat 1207.
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Once a rule has been published in the Federal Regisier, it is a final rule for
purposes of the APA, even if the effective date of one or more of its legally binding
requirements occurs some time in the future 14 The agency may not modify the rule
except through the section 553 notice-and-comment rulemaking procedures.15 The Card
memo requested the executive branch agencies 1o "temporarily postpone the effective
date” of the already published regulations for 60 days 1o allow newly appointed agency
heads 1o review and approve those regulations.© Many federal agencies complied by
postponing the effective date of dozens of previously promulgated regulations.

The law is clear that the postponement of the effective date of a rule is
"rulemaking” within the meaning of the APA.17 The court in the leading case on the
subject observed that "it makes sense to scrutinize the procedures employed by the agency
all the more closely where the agency has acted, within a compressed time frame, to
reverse itself by the procedure under challenge.”] 8 n "postponing the effective date" of
the rule, the agency in that case had "reversed its course of action up to the

postponement,” and it had done so "without notice and an opportunity for comment, and

14 Indeed, under section 553(d) of the APA, the effective date of a regulation is ordinarily at least 30
days after promulgation in the Federal Register.

15 See Alaska Professional Hunters Association, Inc. v. FAA, 177 F.3d 1030 (D.C. Cir. 1999) (the
term "litigation” in the APA "includes not only the agency's process of formulating a rule, but also the
agency's process of modifying a rule").

16 Card memo, supra, at 7702.

17 See Natural Resources Defense Council, Inc. v. EPA, 683 F.2d 752 (3d. Cir. 1982) (indefinite
suspension of a published regulation is rulemaking that must follow notice-and-comment rulemaking
procedures). See also Environmental Defense Fund, Inc. v. Environmental Protection Agency, 716 F.2d
915 (D.C. Cir. 1983) (attorney fee recovery case in which court noted that "[tJhe suspension or delayed
implementation of a final regulation normally constitutes substantive rulemaking under the APA™);
Environmental Defense Fund, Inc. v. Gorsuch, 713 F.2d 802, 816 (D.C. Cir. 1983) ("an agency action
which has the effect of suspending a duly promulgated regulation 1s normally subject to APA rulemaking
requirements”).

18 683 F.2d at 760.
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without any statement . . . on the impact of that postponemem."]9 The indefinite
postponement of the regulations was a "rule” within the meaning of the APA that could
lawfully be promulgated only through the procedures provided for in the APA.

So long as the action postponing the regulation does not come within one of the
exceptions listed in section 553 of the APA, the postponement may legally be
accomplished only through the notice-and-comment rulemaking procedures provided for
in section 553. The exemptions, in turn, are quite narrow. As the D.C. Circuit Court of
Appeals has noted: "it should be clear bevond contradiction or cavil that Congress
expected. and the courts have held. that the various exceptions to the notice-and-comment
provisions of section 553 will be narrowly construed and only reluctantly 7
countenanced "20

The Federal Register notices for the 60-day delays contained boilerplate
explanations for why the withdrawals were either "rules of procedure” within the
Administrative Procedure Act exemption for such rules from the notice and comment
rulemaking requirements or were subject to the "good cause" exceplion.Z] In relevant
part. the boilerplate reads as follows:

To the extent that 5 U.S.C. section 553 applies to this action, it is exempt from

notice and comment because it constitutes a rule of procedure under 5 U.S.C.

section 553(b)(A). Aliernatively, the Department’s implementation of this rule

without opportunity for public comment, effective immediately upon publication

19 a

20 New Jersey v. United States Environmental Protection Agency, 626 F.2d 1038, 1045 (D.C. Cir.
1980).

2] The agencies did not claim that the suspensions constituted an "interpretative rule” or a "statement
of policy,” both of which may be promulgated without full notice and comment procedures. That route was
foreclosed by judicial opinions rejecting such contentions in other contexts. See Environmental Defense
Fund, Inc. v. Gorsuch, 713 F.2d 802, 816-17 (D.C. Cir. 1983).
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today in the Federal Register, is based on the good cause exceptions in 5 U.S.C.
section 553(b)(B) and 553(b)(3). Seeking public comment is impracticable,
unnecessary and contrary to the public interest. The temporary 60-day delay in
effective date is necessary to give Department officials the opportunity for further
review and consideration of new regulations, consistent with the Assistant to the
President's memorandum of January 20, 2001. Given the imminence of the
effective date, seeking prior public comment on this temporary delay would have
been impractical, as well as contrary to the public interest in the orderly
promulgation and implementation of regulations.22

The boilerplate explation for neither exemption is at all convincing.

The 60-day suspensions of effective dates issued in response to the Card memo
cannot reasonably be characterized as "procedural rules” within the meaning of the APA.
The effective date of a substantive rule is a substantive, not a procedural component of
that ruie. Procedural rules are rules that govern the procedures under which an agency
exercises its powers or under which private parties interact with the agency. They address
how the agency goes about its substantive work.23 They do not affirmatively implement
the agency's substantive responsibilities. Delaying the effective date of a substantive

regulation relieves a regulated entity of the substantive requirements of the rule for a

22 Department of Health and Human Services, Public Health Service. Alcohol, Drug Abuse and
Mental Health Administration (ADAMHA) Substance Abuse and Mental Health Services Administration
(SAMHSA), Opioid Drugs in Maintenance and Detoxification Treatment of Opiate Addiction; Repeal of
Current Regulations and Issuance of New Regulations: Delay of Effective Date and Resultant Amendments
to the Final Rule, 66 Fed. Reg. 15347 (2001); Department of Labor, Mine Safety and Health
Administration, Diesel Particulate Matter Exposure of Underground Metal and Nonmetal Miners; Delay of
Effective Dates, 66 Fed. Reg. 15032 (2001).

23 A possible example of a true procedural rule for which an agency legitimately extended a deadline
pursuant to the Card memorandum is the revision of the Department of Housing and Urban Development's
regulations for implementing the Freedom of Information Act. Department of Housing and Urban
Development. Revision of Freedom of Information Act Regulations; Delay of Effective Date, 66 Fed. Reg.
8175 (2001).

12
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period of ime. Jt does not affect how the agency goes about implementing its substantive
responsibiliies. This is the stuff of substance, not procedure.

The law 1s well established that "[a] procedural rule is one that does not itself alter
the rights or interests of parties, although it may alter the manner in which the parties
present themselves or their viewpoints 1o the agency."24 Agency actions that "jeopardize
or substantially effect the rights and imterests of private parties” are not procedural
rules 25

The posiponement of the effective date of substantive regulations pursuant to the
Card memo substantially alters the righis and interests of the beneficiaries of those rules.
perhaps in profound ways. Underground miners will not receive the protections from
diese] emissions to which they are entitled under the Mine Safety and Health
Administration regulation described above from the previously applicable effective date
of March 20, 2001 until the end of the 60 day postponement and any additional period of
time that the agency takes to decide whether 1o amend the rule or allow it to go into
effect. 26 Similarly, the beneficianies of the "Interim Final Rules for Nondiscrimination in
Health Coverage in the Group Market," which were promulgated to "implement statutory
provisions prohibiting discrimination based on a health factor by group health plans and
issuers offering health insurance coverage in connection with a group health plan,” will
not receive the protections afforded by that rule during the time extending from its

original effective date of March 9, 2001 untii such time as the agency allows the rule to

24 Chambes of Commerce v. Departmem of Labor, 174 F.3d 206 (D.C. Cir. 1999).
25 Thomasv. State of New York. 802 F.2d 1443, 1447 (D.C. Cir. 1986).

26 Department of Labor, Mine Safety and Health Administration, Diesel Particulate Matter Exposure
of Underground Metal and Nonmetal Miners: Delay of Effective Dates. 66 Fed. Reg. 15032 (2001).

—
L
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20 into effect.27 Likewise, boaters will not receive the protections of the postponed
Coast Guard regulation lowering allowable blood alcohol levels in operators of
recreational vessels. 28

"

Just as clearly, the suspensions did not come within section 553's "good cause”
exemplion. An agency may rely upon that exemption when it "for good cause finds . . .
that notice and public procedure thereon are impracticable, unnecessary, or contrary to the
public interest."29 The courts have repeatedly held that the "good cause" exemption is to
be "narrowly construed and only reluctantly countenanced . . . |and] should be limited to
emergency situations.”30 In particular. "the mere existence of deadlines for agency

action . . . [can]not in itself constitute good cause for a § 553(b)(B) exception.”3]

Otherwise the "good cause” exception could easily swallow the rule that regulations must

27 Department of Labor, Department of Health and Human Services, Department of the Treasury,
Interim Final Rules for Nondiscrimination in Health Coverage in the Group Market, 66 Fed. Reg. 14076
(2001},

28 Department of Transportation, United States Coast Guard, Revision to Federal Blood Alcohol
Concentration (BAC) Standard for Recreational Vessel Operators: Delay of Effective Date, 66 Fed. Reg.
9658 (2001).

29 5U.S.C §553(b)(B).
30 Environmental Defense Fund. Inc. v. EPA, 716 F.2d 915, 920 (D.C. Cir. 1983).

31 United States Steel Corp. v. United States Environmental Protection Agency, 595 F.2d 207, 213
(5th Cir. 1979).
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be promulgated through notice-and-comment procedures.32 The good cause exemption
js not an "escape clause’ that may be arbitrarily utilized at the agency's whim."33

The boilerplate rationale that the agencies universally provided in the Federal
Register notices promulgating the immediately effective rule suspensions was that the
"temporary 60-day delay in effective date 1s necessary to give Department officials the
opportunity for further review and consideration of new regulations, consistent with the
Assistant to the President's memorandum of January 20, 2001." An agency's desire to re-
consider a regulation that it has already considered, in some cases for many vears, cannot
conceivably be considered the sort of emergency that is required 1o support the "good
cause" showing under section 553. An agency is free to reconsider a previously
promulgated regulation while it remains in effect by issuing a notice of proposed
rulemaking, inviting public comment on any changes the agency has in mind, and either
withdrawing the previously promulgated rule or promulgating an amended rule. The
omnibus action by many federal agencies postponing the effective date of dozens of final
regulations cannot possibly fit within the intentionally narrow "good cause” exemption to

section 553's notice and comment procedural requirements.

Withdrawal of Published Final Rules.

32 See Council of the Southern Mountains v. Donovan, 653 F.2d 573 (D.C. Cir. 1981) (finding good
cause in the "possibly unique" situation in which: (1) the forces requiring the rule postponement were
beyond the agency's control; (2) the agency acted diligently to overcome the hurdles erected by other
parties; (3) the record strongly indicated that the agency intended to implement the regulations on schedule;
(4) the agency deferred the implementation date for only a short time; and (5) government counse} assured
the court that the regulations would be fully implemented by a date certain)

33 American Federation of Govt'l Employees, AFL-CIO v. Block, 655 F.2d 1153, 1156 (D.C. Cir.
1981) (guoting S. Rept. No. 752, 79th Cong., Ist Sess. (1945)).
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The Card memo contemplated that agency heads would "review and approve”
postponed published final rules. Although not made explicit, it no doubt also
contemplated that the agencies would rescind regulations that did not receive the approval
of the agency heads. At least one agency has done just that. On March 23, 2001, EPA
published a notice of proposed rulemaking to extend indefinitely the final rule for arsenic
in drinking water. 34 An agency press release says that the agency will at some pomnt
propose to withdraw the arsenic rule and that 1t expects 1o release a timetable for review
within the next few weeks 35

Any rescission or modification of a published final rule must be accomplished
through notice-and-comment rulemaking procedures. Furthermore, any such action must
be supported with data and analysis capable of demonstrating that the rescission or
modification is not "arbitrary and capricious."30 In the leading Supreme Court opinion
on this question, the Court held that courts should review agency rule rescissions with the
same degree of scrutiny as they reviewed itial rule promulgations, and 1t explicitly
rejected the claim that the courts should review the repeal of a reguiation as a decision
declining to promulgate regulation in the first p]ace37 The Court then articulated the test

for "substantive” judicial review of agency action under the arbitrary and capricious

34 Environmental Protection Agency, National Primary Drinking Water Regulations; Arsenic and
Clarifications to Compliance and New Source Contaminants Monitoring: Delay of Effective Date, 66 Fed.
Reg. 16134 (2001).

35 Environmental Protection Agency, Headquarters Press Release. EPA to Propose Withdrawal of
Arsenic in Drinking water Standard; Seeks Independent Reviews, March 20, 2001.

36 susS.C §706.

37 Motor Vehicle Manufacturers Ass'n v. State Farm Mutual Automobile Insurance Co., 463 U.S. 29.
41-42 (1983).
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test.38 The same standard applies 10 the indefinite suspension of a previously

promulgated rule 39

Repealing Rules under the Congressional Review Act.

One alternative 1o the unlawful posiponement or withdrawal of a published final
rule is acuon under the Congressional Review Act to rescind a major rule. When
Congress takes this rather extreme step. however, the rescinded regulation cannot be
promulgated in "substantially the same form" without explicit authorizing legistation.#0
Because 1t has the effect of undoing all of the work that the agency has put into the rule,
this refatively biunt tool has the potential to waste huge amounts of public and private
resources. In some cases, the agency has deliberated over a rule for years and has
conducted extensive analyses of the protections that the rule will afford and the costs that
it will impose on the regulated entities. The congressional review process is not likely to
devote nearly the same degree of care and analysis 1o the regulation.

Congress should not hastily exercise its power to undo the legitimate products of a
deliberative rulemaking process. In general, neither the offices of individual
congresspersons nor the committee staffs are populated with persons who have the

technical expertise to second-guess the technical conclusions of agency staff and upper-

38 1d., at 43. The test prescribed by the court is as follows:
Normally, an agency rule would be arbitrary and capricious if the agency has relied on factors
which Congress has not intended it 1o consider. entirely failed to consider an important aspect of
the problem. offered an explanation for its decision that runs counter 1o the evidence before the
agency. or 1s 50 implausible that it could not be ascribed to a difference m view or the product of
apency expertise,

1d.
39 Public Citizen v. Steed, 733 F.2d 93 (D.C. Cir. 1984).

40 Congress has exercised its power under the Congressional Review Act, enacted in 1996, on only
one occasion - the recently rescinded OSHA Ergonomics standard.

17



133

level agency decisionmakers. With the demise of the Office of Technology Assessment
in 1995. Congress Jost 1ts institutional capacity 10 elicit the technical advice of experts in
particular subject areas relevant to federal regulation. The primary determinants of
congressional decisions under the Congressional Review Act are likely 1o be political, not
technical considerations. While I have taken the position in many published articles that
scientific rulemaking must necessarily be a policy-dominated exercise, the policies that
should determine the outcomes of individual rulemaking initiatives should be the policies
of the substantive statutes that Congress. afier due deliberation, enacted to empower
agencies to promulgate rules. The fate of individual regulations. long in the making,
should not turn on a hasty and unprincipled exercise of raw political power. In the years
since it enacted the Congressional Review Act. Congress has wisely refrained from using
that statute to reward political benefactors and punish political enemies. It should

continue to do so in the future.

Conclusion.

Like the Bush Administration before it, the Clinton Administration issued a
comparatively large number of rules and proposed rules during its last few weeks. There
is no reason per se to question the legitimacy of these proposed and final regulations, and
there is every reason to believe that the reconsideration demanded by the Card memo will
waste valuable governmental resources. When Chief of Staff Card, at the President's
request, asked agencies to postpone the effective date of published final regulations, he
was asking them to take an action that was unlawful under the Administrative Procedure
Act. The fact that it may be impossible, as a practical matter, for an affected citizen to
challenge the unlawful conduct of the agencies in court does not render that conduct any

less unlawful. Federal agencies should obey the law, just as they expect ordinary citizens



134

1o obey the Jaw. The Chief of Staff, in asking the agencies 1o engage in unlawful conduct,
sent a message 1o ordinary citizens that it 1s acceptable to circumvent legally binding
procedural requirements in pursuit of political ends. Congress should not reinforce that
message by arbitrarily rescinding, at the behest of a few special interests, protective

regulations that have been years in the making.
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Mr. OsE. I would like to recognize Mr. Otter for 5 minutes.

Mr. OTTER. Thank you very much, Mr. Chairman. I appreciate
all the comments from the panel members. I would like to go first
to Terry, to Mr. Gestrin. Would you reiterate one more time the im-
pact that the roadless rule has had thus far, even though we are
just entering the phase on the roadless rule, would you reiterate
the impact it has had on the economy within Valley County?

Mr. GESTRIN. Yes, Mr. Chairman, Congressman Otter. As indi-
cated by our economic analysis, the loss of our timber industry in
Valley County is going to be a $43 million hit to the economic via-
bility of our community, but it is also a complete change in our so-
cial structure. It is just one more regulation on top of ESA and ev-
erything else that just finally drives industry out. Plus, we also
have the devastations created by fires.

As you can see, an example of last summer’s forest fire burning,
it is a very social and economic impact. But, we also have areas
that were inventoried recently as roadless but theyre already
roaded. So there’s confusion sometimes that were talking about
areas that have never had a road, because if you go to the Forest
Service definition it states nonsystem roads. Well, a system road is
a road on their map that they maintain, which are their system
roads. The other roads, the work roads, the nonsystem roads, are
now being considered roadless areas. We have a new designation
of 5,000 acres just inventoried last year that has had management,
active management in the past, that, in fact, has work roads in it.
So it just adds more de facto wilderness, if you will, to what we
have. Idaho already has the largest wilderness in the lower 48.

Mr. OTTER. Terry, you have mentioned in your testimony that I
guess by the first of June, Boise Cascade is going to shut down the
last lumber mill they have in Valley County. They have already
shut down the one they have in Linn County, another county in
Idaho. My apologies to the other members, folks here, that don’t
know the geography as well as Terry and I do. That will bring the
total then to a total of 33 lumber mills, in excess of 3,000 folks that
have lost their jobs in economies within those communities within
the last 8 years. With the roadless area added to what we consider
the mismanagement of the last 8 years of our national forest in
Idaho, can you foresee what’s going to take the place of those lum-
ber mill jobs or those wood products jobs?

Mr. GESTRIN. We are looking at every aspect we possibly can to
bring in broadbands or anything else, but in these remote locations
we don’t have the infrastructure, the transportation, the things
necessary to actually have other types of economic activities, if you
will. So we will be relying somewhat on the Internet and
broadband aspect. However, those jobs have historically not paid as
well as the national resource jobs do. Our real basis of our wealth
in this country comes from national resources.

I think lately we have watched the stock market and what hap-
pens when we put our faith in information. Our real wealth comes
from resources. On the map, if you want to look at geography, all
those parts from here, it’s a dark color, that’s where I am from.
That’s what I am talking about that is the most affected place in
the lower 48.

Mr. OTTER. Mr. Chairman, I think my time is about out.
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Mr. OSE. Mr. Otter, if I might inquire, is it your desire to enter
the map into the public record?

Mr. OTTER. Yes, it is. Thank you for reminding me.

Mr. Osge. Without objection.

The gentleman from Massachusetts for 5 minutes.

Mr. TIERNEY. Thank you, Mr. Chairman. Mr. McGarity, I agree
with you, I think. Your premise, if I am correct in stating it, is that
you cannot legally suspend or postpone a regulation without first
going through a notice and a whole process.

Mr. McGarIiTy. That’s right. To rescind or postpone one, you
need to go through the same sort of process you went through to
promulgate it in the first place.

Mr. TIERNEY. The underlying theory is that you are making just
a dramatic change in people’s lives and the effect on their lives
doing the suspension or postponement and the rescission as you
were in implementing the rule in the first place.

Mr. McGARITY. That’s right. Presumably the rule has bene-
ficiaries who will be harmed by its rescission.

Mr. TiERNEY. Now, in at least one instance, the administration
suspended a final rule that is already in effect. That was on Janu-
ary 19, 2001, the contractor responsibility rule went into effect,
providing that when awarding a Federal contract, the government
must ensure that the company receiving the contract has a satis-
factory record of complying with Federal laws, including tax, labor,
employment, environmental, antitrust, and consumer protection
laws.

On January 31st, though, the current administration, the chair-
man of the Civilian Agency Acquisition Council, issued a memoran-
dum to civilian agencies authorizing a 6-month suspension of the
rule. Morton Rosenberg, a specialist in American public law at the
Congressional Research Service, analyzed the issue and found that
that memo is likely illegal. Do you agree with that?

Mr. MCGARITY. Yes. In fact, I read that memorandum and I do
agree with its analysis. Yes, sir.

Mr. TIERNEY. Mrs. Buccino, you started to talk about a couple of
other areas and you didn’t get a chance to finish because of time
constraints. But we’ve listened to people testify about the arsenic
rule, and have criticized it. Will you tell me what your concerns are
with the statements that were made by the Bush administration
and others concerning the suspension and the repeal?

Ms. BucciNno. Yes, I would be happy to. What was done in
issuing a new arsenic standard was to change the standard from
50 parts per billion to 10 parts per billion. The 50 parts per billion
had been based on data from the 1940’s. And Congress, in fact, has
directed three different times to EPA to revise that standard. Now,
just recently, the administration announced that they were going
to withdraw the revised standard and reconsider it. We believe that
action is both potentially unlawful and inappropriate because the
new standard delivers long overdue protections from cancer to the
American public, and we believe that it should not be undone.

Mr. TIERNEY. The new standards are also in effect in the Euro-
pean Union and the World Trade Organization.

Ms. Buccino. That’s correct.
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Mr. TIERNEY. So it wouldn’t be anything novel to this global envi-
ronment we find ourselves in.

Ms. BucciNo. That’s correct.

Mr. TIERNEY. Now, I listened to others of the witnesses who
made the case for the phasing in of the diesel regulations, and I
would only imagine that those same arguments or contentions were
made during the rulemaking process on diesel, and apparently ad-
justments were made for those contentions or they just weren’t
agreed with. Will you tell us a little bit about that situation, your
views on that?

Ms. Buccino. Yes. The diesel rule was also a product of a very
lengthy process. It was initiated in May 1999, so several years ago,
and there was extensive both information and scientific studies re-
garding the health effects and cost-benefit analysis that were col-
lected and evaluated by EPA. And, all the various stakeholders had
extensive formal and informal opportunities to comment and have
input on that. Now this rule, in fact, the administration has de-
cided is so important that they were moving forward with imple-
mentation of it.

Mr. TIERNEY. So far.

Ms. BucciNo. That is correct. And I would also like to point out
that in response to some of the concerns about the shortages in
supply, there is a very lengthy time for compliance. It is not until
2006 that new trucks have to comply with it, and it is a much
longer period of time for existing engines.

Mr. TIERNEY. Much longer time for existing engines. So the 2006
only applies to new vehicles.

Ms. BucciNo. That’s right.

Mr. TIERNEY. Mr. McGarity, I agree with your observation that
the CRA is essentially a political tool providing no opportunity for
expert testimony or for a more technical view of things. In your
view, is that law? Is CRA legal? Is it constitutional?

Mr. McGARITY. The CRA, in my view, is constitutional. My pub-
lished writings are very much on record as being a proponent of
Congress when it comes institutionally between Congress and the
executive branch and Congress and the judicial branch. I think
Congress is the institution in which power should rightly be lodged.

At the same time, certainly the legislative vetoes of past years
were unconstitutional. What makes the CRA constitutional, if
sometimes conceivably unwise and certainly exercised in an unwise
way, is that it is presented—the joint resolution is presented to the
President. It’s the presentment, I think, that’s the key point there.
That being said, one does hate to see it being used very frequently
for really purely political reasons.

Mr. TIERNEY. Thank you.

Mr. Osi. I want to make sure that Mr. McGarity understands
that those of us in Congress appreciate his appreciation for our in-
fluence. It’s a roundabout way of saying we probably agree with
you on that.

Mr. McGarity, if I might, I want to go back to the Administrative
Procedure Act, the Congressional Review Act. Now if I understand
correctly, it was Congress that passed the Administrative Proce-
dure Act. It’s not a rule, it’s an actual statute.
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Mr. McGARITY. The Administrative Procedure Act was enacted
after a long period of sort of struggle and deliberations in 1946.

Mr. OSE. Something passed by Congress.

Mr. McGaRITY. Oh yes, absolutely.

Mr. OSE. So it is an actual statute.

Mr. McGARITY. Yes.

Mr. OSE. And, the Congressional Review Act was passed in 1996.
If T recall correctly, it had significant support on both sides of the
aisle. And President Clinton signed it.

Mr. McGARITY. That is correct, sir.

Mr. Ost. The difference between the Congressional Review Act
and the legislative vetoes that have been previously attempted, you
have characterized as the Congressional Review Act, requires the
President’s participation, if you will, in the final determination.

Mr. McGARITY. Right. It’s the presentment to the President
which is required by the Constitution.

Mr. OSE. So there is nothing in your testimony that we might
construe as being adverse to the existence of the Congressional Re-
view Act. There might be differences of opinion as to when and how
to use it, but you are not suggesting any challenges to its underly-
ing merit or authenticity.

Mr. MCGARITY. I certainly don’t challenge its authenticity. I
think it is a constitutional statute.

Mr. OsE. I want to ask you about the temporary suspension issue
of a rule. In a previous case before the court of appeals in D.C.,
that being Public Citizen v. Department of Health and Human
Services, the court upheld a trial court’s findings that FDA’s Food
and Drug Administration temporary suspension of the rule’s effec-
tive date pursuant to President Reagan’s regulatory Executive
Order 12291, which was announced without notice and public com-
ment, that the temporary suspension does not violate the Adminis-
trative Procedure Act because it was temporary and allowed the
new FDA commissioner an opportunity to review a pilot program.
Are you familiar with this?

Mr. McGARITY. Yes, I know the case. I don’t have it before me,
but I am familiar with it.

Mr. OsE. From your recollection, do you concur or disagree that
the temporary suspension of a rule is allowed?

Mr. McGARITY. A temporary suspension of a final rule is a rule
itself and must be accomplished through rulemaking. It is allowed
if one goes through the proper procedures.

Mr. OseE. Which would be the exemptions and what have you?

Mr. McGaRriITy. Either one can be exempted from section 553 or
one needs to go through notice and comment, yes.

Mr. OSE. So under this case before the D.C. Court of Appeals, ap-
parently the court made a determination that the exemption was
valid. As I read your written testimony last night, the boilerplate
language, that is your language, your words, I should say, is not
sufficient to merit an exemption under this case law.

Mr. McGARITY. That’s right. What we have is boilerplate, lit-
erally the same language for 60 regulations, and it’s hard for me
to believe that’s a considered analysis in the case of each regulation
that there’s good cause, which I think is the exemption that is in-
volved in Public Citizen.
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Mr. OsE. OK. I found your written testimony highly informative
and I want to thank you for that. I may agree with it or disagree
with it, but I appreciated your presentation of your remarks and
I was much more knowledgeable after having read it than I was
before, and I appreciate that.

Mr. McGariITy. Thank you very much.

Mr. Ose. However, I do want to go back to one of your initial
statements to Mr. Tierney, and that is your respect for congres-
sional discretion in setting policy. Going back to I think the Fed-
eralist Papers, or even before that, I think you will find wide agree-
ment here that it is Congress that should set policy and the execu-
tive branch implement it.

Mr. McGARITY. That’s not always the case among my colleagues
in academia who sometimes think the courts ought to be having
more than that. But I was a constituent of Mr. Brooks up here for
many years.

Mr. OsE. We struggle with it here.

Mr. Otter for 5 minutes.

Mr. OTTER. Thank you very much, Mr. Chairman.

Mr. Hayes, would you tell me what is the cheapest transpor-
tation for your farm products? What’s the cheapest transportation
other than throwing it? What is the cheapest transportation to get
your product to the world marketplace?

Mr. HAYES. For the entire State of Idaho, I would have to say
the cheapest transportation is our barge network on the river.

Mr. OTTER. Why is that?

Mr. HAYES. I think it’s because they can move large volumes of
grain in an expedient manner and be able to reach the Portland
market as economically sound as they can.

Now, we have a little problem with that from southeastern
Idaho, hitting the port of Lewiston. However, 30 percent of our
grain out of southeastern Idaho goes down the river through the
port of Lewiston.

Mr. OTTER. What is 30 percent of the grain? Give me that ton-
nage.

Mr. HAYES. I can’t do that, I’'m sorry. The figure is not in my
mind.

Mr. OTTER. Would 168,000 of soft white wheat be reasonable that
goes through?

Mr. HAYES. Oh, I'm sure, yes.

Mr. OTTER. All right.

Ms. Buccino, in your organization—you are here for your organi-
zation?

Ms. Buccino. Yes.

Mr. OTTER. What is your organization’s position on the removal
of the dams in the four upper Snake River dams?

Ms. BucciNo. That, I'm personally not aware of. There are peo-
ple in our West Coast offices that work on that issue, so I am
afraid I will not be able to answer that question directly.

Mr. OTTER. So you are normally not familiar with what happens
out on the West Coast.

Ms. BucciINo. That’s not true, but there are different substantive
areas that we each work in, and we are working in a lot of different
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areas and there has been plenty to keep me busy here in Washing-
ton, so that’s what I have been focusing on recently.

Mr. OTTER. For the record, let me state that your organization
does support the removal of the four Snake River dams on the
lower Snake. And the reason I bring this up is because it seems
to me that your position on the diesel fuel and your organization’s
position on the diesel fuel is inconsistent with your position on the
removal of the dams, as testified by Mr. Hayes.

In fact, I know the figures pretty well, but I want them for a
matter of record. In order to take 1 ton of wheat from Lewiston,
ID 514 miles down river to Vancouver, WA and then load it onto
an ocean-going vessel for shipment to Taipei, it takes 1 gallon of
diesel fuel. Now, to get that same ton of wheat or grain down river
on a train, you would only get it 202 miles. But worst off, on a
truck, the very target of this whole diesel rule, you would only get
it 59 miles. One ton of wheat 59 miles, not 514 as is the case.

The other question I would have relative to your organization’s
position, do you suppose that there is any connection in your testi-
mony here today in your position and your organization’s position
on these issues relative to funding that was received by your orga-
nization from the Federal Government for those very issues?

Ms. Buccino. I disagree with that contention. We're a nonprofit
organization. We represent our membership, which is over 400,000
across the country; and we advocate positions that we believe are
in the public interest based on the science regarding health effects
and also the various cost-effectiveness analyses.

I would actually like to take this opportunity to introduce into
the record a document related to the wild forest protection plan
which people have referred to as the roadless rule. This is a report
by NRDC called End of the Road, but it actually is a summary of
the scientific—independent scientific research that’s been done on
the adverse ecological impacts of logging and road building in the
national forests.

I actually would urge members, when you’re evaluating the rules
that have been discussed today, not just to look at the limited
amount of material you've collected today, whether it’s the public
interest comments submitted by the Mercatus Center or NRDC’s
documents but to evaluate the administrative—the complete ad-
ministrative records that were collected over the years of rule-
making that went into these protections.

Mr. OTTER. Thank you very much, Ms. Buccino; and thank you,
Mr. Chairman.

I just would close in stating that the same organization, the Na-
tional Resources Defense Council, has taken a pretty firm position
in favor of campaign reform; and it did receive—because they be-
lieve that votes follow money. And, they did receive $2.5 million in
Federal contract awards from 1998 to 2000 for supporting and
spreading the success story for the Department of Energy on refrig-
erators, washing machines and air conditioners and heat pumps, is
now saying that $2.5 million does not color the testimony that
we’ve received here today. I would suggest that the organization
can’t have it both ways.

Thank you, Mr. Chairman.
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Mr. OSE. The document you held up we will enter into the record
without objection.

Ms. Buccino. Yes. Thank you.

Mr. OsE. I think we'’re close to the end here. I do have one ques-
tion.

Ms. Buccino, we had earlier testimony I think from Dr. Nelson
about the process that the Forest Service used in finalizing its En-
vironmental Impact Statement on the roadless policy. Embedded in
the document were comments about the roadless rule process con-
tradicting past emphasis on collaboration, and I'm trying to rec-
oncile that. Because your comments have been somewhat different.
Can you provide some feedback on that?

Ms. Buccino. I think what that reference is to the collaborative
process is referring to the Forest Service management plans that
are developed for each individual national forest. Nothing in the
new forest protection plan does away with that process or—those
plans are moving forward. The idea is that the guidance and the
protections that are in this recent protection plan are to guide de-
velopment of those forest plans. It’s important to remember the ex-
tensive public process that I emphasized, and I do think it’s fair to
characterize it as the most ever for a rulemaking process that went
into the new forest protection plan that was recently announced.

Mr. OsE. If I might just—I don’t want to argue with you and de-
bate about it. I want to think about what you have to say. I'm just
trying to reconcile what the Forest Service imbedded in its environ-
mental document with what may have happened, and I'm frankly
a little bit confused, given the testimony.

Mr. Tierney, do you have anything to add?

Mr. TiERNEY. I don’t.

Mr. Osk. I want to thank the witnesses for appearing today. We
appreciate your testimony both written and oral. It was highly edu-
cational. And with that—one other thing. We're going to leave the
record open for 10 days. So if you have something you want to sub-
mit that would be fine.

Again, thank you for coming. We’re adjourned.

[Whereupon, at 12:03 p.m., the subcommittee was adjourned.]

[NOTE.—Various publications from the ”Journal of Labor Re-
search, Volume XXII, No. 1, Winter 2001,” may be found in sub-
committee files.]

[Additional information submitted for the hearing record follows:]
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Statement of U.S. Representative C.L. “Butch” Otter
House Subcommittee on Energy Policy, Natural Resources & Regulatory Affairs
Hearing on Congressional Review Act
March 27, 2001

Mr. OTTER. Thank you, Mr. Chairman, for moving quickly to call this important hearing,
which affects so many of my constituents in Idaho, as well as the rest of the nation. One of the
reasons I ran for Congress is that I believe strongly that too many of the previous
Administration’s regulations and rulemaking were having a devastating impact over the lives of
millions of American citizens. Congress does more than pass new laws. Congress also has
oversight responsibility--it is the only “check” when one of the other branches of the federal
government oversteps its legal authority. The Congressional Review Act is an important tool to
safeguard against unelected federal bureaucrats who have agendas to pass rules without regard to
their costs or benefits.

I joined a bipartisan majority in the House several weeks ago in affirming the importance
of the Congressional Review Act. We voted to disapprove of the Clinton Administration’s
proposed ergonomics rule--a rule that would have established stringent new requirements on
businesses, regardless of their size or the nature of their work. This regulation would have forced
employers to pay 90 percent of workers’ pay in the event of repetitive stress, regardless of
whether they had been reassigned to different duties or were not working at all. The new
unemployment benefits provided by the regulation would have harmed numerous businesses and
slowed our vulnerable economy. It would have particularly hurt small businesses in Idaho.
Laborers who harvest potatoes, apples or other commodities would have lost their jobs.

I am very disturbed by many other “midnight” regulations that the Clinton
Administration enacted into law just before leaving office--particularly the Environmental
Protection Agency’s diesel sulfur standards and the U.S. Forest Service’s forest roadless policy.
The EPA diesel rule would require a 97 percent reduction in sulfur from today’s level in less than
five years. The rule was enacted without any analysis of how it would impact the supply of
diesel fuel that is necessary to operate farm equipment, power trucks or trains to haul grain, or
even power generators that are required to operate facilities during electricity shortages.

Enacting this rule would mean that northeastern states could face shortages of diesel fuel up to 12
percent, and in Idaho and other western states, shortages as much as 37 percent.

Diesel shortages should be of particular concern to our friends in California, who have
faced a spate of rolling blackouts and electricity rate increases, and water shortages. 1 am
dismayed that the California Trucking Association would express any support for such a rule.
They are a lonely voice. Some 280 national and state organizations, including the Motor
Transport Association of Connecticut, the Massachusetts Oil and Heat Council, the New York
State Motor Truck Association, the Ohio Trucking Association, the Chicago Trucking
Association, have voiced strong concerns about their ability to transport people, distribute goods,
and provide other services across our great nation.
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The National Resources Defense Council is here today testifying in favor of this rule.
They and numerous other environmental groups are also on record supporting the removal of
four hydroelectric dams on the Snake River. Proponents of dam removal claim that the millions
of tons of grain now transported by barge along the Columbia and Snake Rivers each year would
be replaced by diesel trucks or rail transportation. Perhaps they can help me and Mr. Evan
Hayes, a southeastern Idaho wheat farmer understand how these two policies can be reconciled
when river navigation is the least expensive, most fuel efficient, and environmentally cleanest
mode of transportation for wheat and grain commodities. Forcing more diesel trucks onto the
road would consume nearly ten times the amount of gasoline currently used by river barges in the
region. One ton of cargo can be transported 514 miles by barge on just one gallon of fuel. By
comparison, one ton of cargo can be moved only 59 miles on one gallon of fuel by truck. It
would accomplish the opposite of our goals to improve the environment and become more
energy efficient--particularly in a time of energy crisis in the West.

Finally, I am deeply concerned about the devastating impacts that the Clinton forest
roadless policy has had and will continue to have on my constituents in Idaho. Valley County
Commissioner Terry Gestrin is here today to represent how devastating the forest roadless rule is
for people in Idaho. The Payette and Boise National Forests comprise over 4.5 million acres, a
large share of which is in Valley County. Of that land, there are significant portions that the
Forest Service has classified as “high risk” to catastrophic fire, insect infestation and disease.
This is on top of the 7 million acres of public and private land that burned last summer and fall.
The roadless injtiative has caused a significant reduction of timber harvest and the relocation of
major economic industries in Idaho and other states. The roadless initiative will close schools,
shut down miils, eliminate access for recreational activities and prevent efforts to keep
communities safe from future devastating fires.

Ironically, those who favor the roadless rule often point to it as a necessary policy to
protect endangered species. Yet, entire watersheds and land where endangered species live were
destroyed by fires--fires that couid have been prevented through better management and access.
The roadiess initiative would also prevent efforts to explore potentially rich sources of oil and
natural gas supplies needed to decrease dependence on foreign oil and ease our nation’s growing
energy crisis. The rule is currently being challenged in court by the State of Idaho and other
entities, and I am hopeful that the testimony today will lay a further record of the problems
created by the proposal.

1 fook forward to hearing from the witnesses here today and appreciate the opportunity to
review the questionable substance of these rules, as well as how they were enacted.
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MERCATUS CENTER

GEORGE MASON UNIVERSITY

April 4, 2001

Barbara Kahlow

Assistant Staff Director

Subcommittee on Regulatory Affairs
House Government Reform Committee
B-377 Rayburn House Office Building
Wash., DC 20515.

Barbara:

As requested by Congressman Ose, please accept this supplemental information for the record of
the hearing on Tuesday, March 27, 2001, entitled “4 Rush to Regulate — the Congressional Review

Act and Recent Federal Regulation.

>

A. Mercatus Center Public Interest Comments and two page summaries:

EPA’s Heavy-Duty Engine and Vehicle Emission Standards and Highway Diesel Fuel
Sulfur Control (RSP 2000-16) i

USDA’s Forest Service Roadless Area Conservation Draft Environmental Impact
Statement (RSP 2000-14)

HHS’s Standards for Privacy of Individually Identifiable Health Information (RSP 2000-5)
EPA’s National Primary Drinking Water Regulations: Arsenic Rule (RSP 2000-18)
EPA’s Toxic Release Inventory Reporting of Lead and Lead Compounds (RSP 1999-13)
EPA’s Proposed changes to the Total Maximum Daily Load (TMDL) Program and to the
National Pollution Discharge Elimination (NPDES) and Water Quality Standards (WQS)
Regulations (RSP 2000-1)

DOL/OSHA’s Proposed Ergonomics Program Standard (RSP 2000-6)

DOE’s Clothes Washer Energy Conservation Standards (RSP 2000-22)

DOE’s Clothes Washer Energy Conservation Standards-Addendum (RSP 2000-23)
DOE’s Energy Conservation Standards for Residential Central Air Conditioners and Heat
Pumps (RSP 2000-24)

Changes to Federal Acquisition Regulation and Blacklisting: Regulation of the Week

B. Dudley, Susan and Diana Rowen. “Overstressing Business: OSHA and Ergonomics. " National
Legal Center for the Public Interest, Volume 3, Number 10, October 1999.

C. Lewis, Denise Riedel, et. al. “Drinking Water Arsenic in Utah: A Cohort Mortality Study.”
Environmental Health Perspectives. Volume 107, Number 5, May 1999.

D. Off prints from the Journal of Labor Research. Volume XXII, Number 1, Winter 2001

3401 NORTH FAIRFAX DRIVE, SUITE 450, ARLINGTON, VIRGINIA 22201-4433
PHONE: (703) 993-4930 FAX: (703) 993-4935 E-MAIL: mercatus@gmu.edu
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Thank you again for the invitation to testify before your subcommittee and your interest in the
subject. If we can be of any further assistance, please contact us.

Dr. Wendy Lee Gramm

Director, Regulatory Studies Program and
Distinguished Senior Fellow

Mercatus Center, George Mason University
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Regulation of the Week: OSHA’s Ergonomics Program Rule

Rule Summary:

The Occupational Safety and Health Administration is poised to issue a rule that would mandate
the establishment of ergonomics programs to attempt to eliminate or control musculoskeletal
disorder (MSD) hazards. OSHA defines MSDs as “disorders of the muscles, nerves, tendons,
ligaments, joints, cartilage, blood vessels, and spinal discs, in the following areas of the body:
neck, shoulder, elbow, forearm, wrist, hand, abdomen (hernia only), back, knee, ankle, and foot,”
including tendonitis and low back pain.

Employers would be responsible for a variety of symptoms that may or may not be caused by the
workplace. For example, if shoveling snow on a weekend caused some pain or stiffness, those
symptoms would be an “MSD incident” for which employers would be responsible if a job
“significantly aggravated” them and they resulted in restricted work activity. Employers (with
the exception of those in the maritime, construction, agriculture, and railroad industries) must
implement a six-element “ergonomics program,” which could require unlimited attempts to
“control” or “eliminate” the MSD hazard, as well as paid leave for up to ninety days.

Facts:

¢ Despite the comprehensive requirements the rules would impose, OSHA’s approach fails to
address the fundamental problem of MSDs in the workplace: lack of information on
causation and on viable, cost-effective solutions.

e OSHA’s proposal mandates elaborate procedures and employer obligations without
contributing to the body of knowledge about the causes of and solutions to work-related
MSDs.

e OSHA'’s definitions of MSDs and ergonomic risks are so broad that employers are likely to
be held liable for injuries or symptoms outside their control, such as muscle aches or injuries
resulting from non-work-related activities.

e MSDs have declined in recent years, as high worker’s compensation claims and a growing
awareness among employees and employers have fueled ergonomics programs at many
companies. Government data indicate that reported MSDs have fallen by 4 percent per year
since 1994.

o The Mercatus Center at George Mason University conservatively estimates that the rule will
cost Americans (as consumers and workers) $5.8 billion every year without offering benefits
over and above those that would be achieved in the absence of the standard. Based on new
data from OSHA, the Employment Policy Foundation suggests that compliance with the rule
could cost over $125 billion per year.

e OSHA has received more public comment on this proposal (over 19,000 separate documents)
than on any prior rule in OSHA’s history. Yet OSHA has allowed the least amount of time
from proposal to final rule of any rulemaking issued over the last 12 years (with the

Regulatory Studies Program, Mercatus Center at George Mason University 1
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exception of a revision to the non-controversial dip tank standard). Though required by law
to review the entire docket and consider public comment, OSHA issued the final rule just
three months after the docket for public comment closed.

OSHA’s preliminary economic analysis estimated huge benefits—over $9 billion per year—
from the imposition of these requirements, but its estimates are fraught with problems,
including the unrealistic assumption that MSDs would not decline in the absence of the rule.
In fact, MSDs have declined at a faster rate (an average of 4 percent per year) since 1994,
driven purely by market forces, than OSHA predicts they will decline over the next decade
(an average of 3 percent per year) with its extensive rule. If present trends continue, market
forces are likely to produce better results than OSHA’s proposal.

The costs associated with MSDs are real, but the private sector already internalizes those
costs. OSHA has offered no evidence that employers and employees do not have adequate
incentives to provide the appropriate level of workplace protection against MSD hazards. On
the contrary, OSHA provides evidence that (1) MSDs impose significant costs on employers,
which should offer ample incentives to reduce their occurrence, (2) employers currently are,
in fact, developing programs and other initiatives to reduce MSDs, and (3) MSDs began
declining in 1994, and have fallen an average of 4 percent per year since then.

The federal Small Business Administration estimated that businesses will incur $8.45 billion
or more just to establish OSHA’s basic program. (This is in sharp contrast to OSHA’s
estimate of $107 million per year for the basic program.) They will likely have to pay
expensive ergonomic and legal consultants to help them comply. The hazard identification
and medical management requirements are likely to be particularly burdensome, since
changing job characteristics or granting up to 90 days of paid leave to a single employee can
have significant impacts on a small company’s viability.

Employers already have strong incentives to reduce MSDs, so OSHA’s mandates to do so
are, at best, redundant. More likely, the procedural requirements and hierarchy of control
measures will discourage individual responsibility and hinder development of creative
solutions.

Rather than mandating that all workplaces adopt a specified, generic framework, OSHA
could do more to reduce the risk of MSDs by facilitating continued research and
disseminating the results of that research and experience to all employers.

OSHA should collect information on the nature and extent of MSDs, including a baseline of
the current level of MSDs (work- and non-work-related) and the amount and types of
ergonomic activity, including remedies, currently being undertaken by employers. Such a
database could offer valuable insights into the causes of, and effectiveness of solutions to,
MSDs, and provide valuable information about how to remedy problems. It would also
allow OSHA and employers to target real workplace problems, rather than attempt to address
the all-encompassing list of symptoms covered by the definition in the proposal.

For more information, contact Laura Hill at 703-993-4945 or loquinn@gmu.edu.
Download the Mercatus Center public interest comments at www.mercatus.org.

Regulatory Studies Program, Mercatus Center at George Mason University 2
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MERCATUS CENTER

GEORGE MASON UNIVERSITY

REGULATORY STUDIES PROGRAM

Comments on:

OSHA'’s Proposed Ergonomics Program Standard

Submitted to:
Department of Labor
Occupational Safety and Health Administration

February 25, 2000

“A wise and frugal government, which shall restrain men from injuring one another, which
shall leave them otherwise free to regulate their own pursuits of industry and improvement,
and shall not take from the mouth of labor the bread it has earned. This is the sum of good
government.”

Thomas Jefferson, from his “First Annual Message,” 1801

RSP 2000-6
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MERCATUS CENTER
REGULATORY STUDIES PROGRAM

Public Interest Comment Series:

OSHA’s Proposed Ergonomics Program Standard

Agency: Department of Labor, Occupational Safety and Health Administration
Rulemaking: 29 CFR 1910 — Ergonomics Program; Proposed Rule
Stated Purpose: “IT]o address the significant risk of work-related musculo-skeletal

disorders (MSDs) confronting employees in various jobs in general
industry workplaces.”

Submitted February 25, 2000 RSP 2000-6

Summary of RSP Comment:

Recognizing that work-related musculo-skeletal disorders (MSDs) impose real costs on
employers and employees, OSHA proposes to mandate the establishment of ergonomics
programs to eliminate or control MSD hazards. However, OSHA’s approach fails to address the
fundamental cause of MSDs in the workplace — lack of information on viable, cost-effective
solutions. OSHA has offered no evidence that employers and employees do not have adequate
incentives to provide the optimal level of workplace protection against MSD hazards. On the
contrary, OSHA provides evidence that (1) MSDs impose significant costs on employers (which
should offer ample incentives to reduce their occurrence), (2) employers are, in fact, developing
programs and other initiatives to reduce MSDs, and (3) MSDs are declining.

OSHA’s estimate that its proposed program rule will offer net social benefits of $4.9 billion per
year is based on faulty analysis and assumptions, and significantly overstates the likely benefits
of the proposal. Our sensitivity analysis suggests that the rule would produce annualized benefits
ranging from $0 to $2.3 billion, and that annualized costs, conservatively estimated, could range
from $3.0 billion to $11.0 billion. Even these ranges are likely to overstate benefits and
understate costs because they rely on OSHA’s framework and assumptions and may understate
the effect of the job control and work restriction provisions, in particular. Our conservative best
(or most likely) estimate is that the rule will impose annualized net costs (over and above
benefits) of $5.8 billion.

Not only are OSHA’s mandates costly and unnecessary, given private incentives, but the
procedural requirements and hierarchy of control measures are likely to discourage individual
responsibility and hinder innovation into creative solutions. Rather than mandating that all
workplaces adopt a framework that is not yet demonstrated, OSHA could do more to reduce the
risk of MSDs by facilitating continued research and disseminating the results of that research and
experience to employers.

3401 North Fairfax Drive, Suite 450, Arlington, VA 22201-4433
Phone 703-993-4930 * Fax 703-993-4935 ¢« www.gmu.edu/mercatus/
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Public Interest Comment

The Gecupational Safety And Health Administration’s
Proposed Ergonomics Program Standard'

The Regulatory Studies Program (RSP) of the Mercatus Center at George Mason University is
dedicated to advancing knowledge of regulations and their impacts on society. As part of its
mission, RSP produces careful and independent analyses of agency rulemaking proposals from
the perspective of the public interest. Thus, the program’s comments on the Occupational Safety
and Health Administration’s proposed ergonomics program standard do not represent the views
of any particular affected party or special interest group, but are designed to protect the interests
of American citizens.

RSP analyzed OSHA’s draft standard in June 1999. That analysis formed the basis for a
monograph, published by the National Legal Center for the Public Interest, which reviewed the
proposed standard that OSHA published in November 1999 Rather than repeating the
important issues raised there, we have enclosed the monograph, and urge OSHA to consider the
recommendations made therein. The analysis provided here is intended to supplement our earlier
comments. It focuses on the economic analysis OSHA prepared for the proposal and the benefits
and costs the rule may be expected to confer on American citizens.

This comment first summarizes OSHA’s proposed ergonomics program standard, and reviews
the concemns raised in RSP’s earlier work, that neither scientific knowledge nor market
experience support the proposed approach. Sections III and IV examine OSHA’s estimates of the
benefits and costs of the proposal and highlight key assumptions underlying those estimates.
These sections also examine the sensitivity of OSHA’s benefits and costs to these key
assumptions to develop a range of plausible benefit and cost estimates. This analysis reveals that
key OSHA assumptions are seriously flawed. The resulting estimated net benefit figure of $4.9
billion per year is very sensitive to the assumptions. in OSHA’s economic analysis, and plausible
alternative assumptions suggest that the rule would actually impose significant net costs on
Americans of as much as $11.9 billion per year. Based on this analysis, RSP recommends that
OSHA reject its proposed approach in favor of alternatives that address the fundamental reasons
for MSDs in the workplace — lack of information on their causes and remedies.

L OSHA'’s Proposed Standard Would Require a Six-Element Ergonomics
Program.

The goal of OSHA’s proposed ergonomics program rule is to “address the significant risk of
work-related musculoskeletal disorders (MSDs) confronting employees in various jobs in general

! Prepared by Susan E. Dudley, Senior Research Fellow, and Hayden G. Bryan, Consulting Economist, Regulatory
Studies Program, Mercatus Center, George Mason University.

2 Regulatory Studies Program, Mercatus Center, George Mason University, Susan E. Dudley and Diana Rowen,
“Qverstressing Business: OSHA and Ergonomics,” Briefly... Perspectives on Legislation, Regulation, and
Litigation, James V. Delong, ed. National Legal Center for the Public Interest. Vol. 3, Number 10. {1999).

Regulatory Studies Program ¢ Mercatus Center + George Mason University 1
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industry workplaces.” It would apply to all industries except the construction, agriculture, and
maritime industries. OSHA proposes a “tiered” approach, which would require employers
whose employees are engaged in manual handling or manufacturing operations to implement a
“basic program.” If an “OSHA recordable MSD” were identified at any establishment (whether
or not it involves manual handling or manufacturing jobs), it would trigger a “full program.”

The full ergonomics program comprises six elements, as described in Table 1.

For establishments with manual handling or manufacturing jobs that have not experienced an
OSHA recordable MSD, the basic program entails only the first two of these six elements. The
proposal also offers a “quick fix” exception to the full program requirement, if an employer can
“eliminate MSD hazards” by implementing controls that are effective within 120 days after the
MSD is identified, and remain effective for 36 months. If the quick fix controls are effective, the
employer would not have to implement a full ergonomics program.

OSHA defines MSDs as “[i]njuries and disorders of the muscles, nerves, tendons, ligaments,
joints, cartilage and spinal discs.” It lists 12 examples of MSDs:

1. Carpal tunnel syndrome; 7. Epicondylitis;

2. Rotator cuff syndrome; 8. Tendinitis;

3. De Quervain’s disease; 9. Raynaud’s phenomenon;
4. Trigger finger; 10. Carpet layers knee;

5. Tarsal tunnel syndrome; 11. Herniated spinal disc;

6. Sciatica; 12. Low back pain.

Inquiries to OSHA reveal that it has no description or definition of these conditions.
Nonetheless, Appendix 2 of the enclosed monograph attempts to identify and describe common
MSDs, and offer possible causes, and commonly recommended preventive measures and
treatments.

OSHA also lists the following symptoms that indicate an employee may be developing an MSD.
These include:

1. Numbness; 4. Tingling;
2. Burning; 5. Cramping; and
3. Pain; 6. Stiffness.

An MSD is an OSHA recordable MSD when “exposure at work caused or contributed to the
MSD or aggravated a pre-existing MSD,” and results in either a diagnosis by a health care
practitioner, a positive physical finding, or a symptom (as listed above) combined with medical
treatment, lost work day, restricted work activity, or transfer or rotation to another job.

® Preamble to proposed rule, 64 FR 65768.
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Table 1: OSHA’s Six-Element Ergonomics Program

Management leadership and
employee participation:

Employees must have means to report problems, and must be involved in
hazard analysis and control. Managers must be informed that they have
responsibilities. Someone must be the point person to respond to problems.
Communications with employees must be established.

Hazard identification and
information:

There must be a system for employees to report signs and symptoms of MSDs.
Reports must be checked. Records must be reviewed for indications of
hazards. Employees must be informed of hazards.

Job hazard analysis and control:

Problem jobs must be analyzed and MSD hazards eliminated or controlled to
the extent feasible. Jobs that are similar to the problem job must also be
analyzed, and the ergonomics program extended to them. In controlling the
hazards, engineering controls are the preferred method, followed by work
practice and administrative controls. Any combination may be used. Personal
protective equipment may be used to supplement other controls. It may not be
used alone unless other approaches are not feasible. Engineering controls
include modifications in work stations, tools, equipment, materials, or
processes. Administrative controls include employee rotation, changing the
task, or changing the pace. The definition of work practice controls is
“procedures and methods for safe work,” as exemplified by training in proper
postures or appropriate tools, or “employer-authorized micro breaks.”

Training:

Employees in problem jobs and their supervisors must receive training at least
every three years.

MSD management:

Any employee with an MSD must be provided with access to prompt and
effective evaluation, treatment and follow-up by health care providers. MSD
management also includes any work restrictions recommended by the health
care provider. Al must be supplied at no cost to the employee. Work
restrictions must be provided until the employee recovers, the job is re-
engineered, or six months have passed. Workers on restricted duty must
receive full pay; workers removed from the workplace must receive 90 percent
of full pay. Both must get full benefits. Workers’ compensation payments can
be deducted.

Program evaluation:

The program must be evaluated at least every three years, based on specific
measures of activities and outcomes.

* The meaning of “feasible” in OSHA rules is nof necessarily “practical” or “reasonable.” In previous rulings, the
word has been interpreted to mean all measures short of actually bankrupting the employer. See, e.g.,
International Union, UAW v. OSHA, 938 F.2d 1310, 1317 (D.C. Cir. 1991).
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II.  Neither Scientific Knowledge nor Market Experience Justify the
Proposed Approach.

As discussed in the enclosed monograph, OSHA’s evidence supports the conclusion that
employers and employees already have strong incentives to provide protection against MSD
hazards. OSHA'’s analysis suggests that MSDs impose very large costs on employers and
workers. It also notes that many employers are taking voluntary initiatives to reduce MSDs, and
in fact—BLS statistics reveal that MSDs are declining, lending empirical support to the
expectation that market incentives will drive a decline in these disorders. The great hindrance to
employer efforts to reduce MSDs is not lack of motivation or willingness, but lack of knowledge
about the causes of and solutions to MSDs. Yet, lack of knowledge is not addressed at all by
OSHA'’s regulatory approach. Instead, the proposal would mandate certain procedural activities
without either contributing to the body of knowledge about the causes and solutions for MSDs or
reducing the uncertainties that permeate the field.

Ergonomic injuries have been declining since 1994, primarily due to reforms in state workers’
compensation programs and industry initiatives (driven by accident costs, and better information
on workplace remedies). ¢ In its notice of proposed rulemaking, for example, OSHA relies upon
a report from a U.S. General Accounting Office study of voluntary programs to bolster its case
for regulation:

The General Accounting Office found that successful programs were based on a core set
of elements: management commitment and employee involvement, identification of
problem jobs, development of solutions, training and education, and medical
management. Programs based on these elements showed reductions in injuries, illnesses,
Jost work days, and associated worker compensation costs. Qualitative evidence from
these cgse studies showed improvements in worker morale, productivity and product
quality.

While the GAO report offers evidence that voluntary programs are rational and cost-effective, it
does not follow that mandatory requirements on all of general industry will be cost-effective. In
fact, the GAO concludes:

Our work also found that these facilities’ programs included all of the core elements
highlighted in the literature and by experts as key to an effective program—management
commitment, employee involvement, identification of problem jobs, analyzing and
developing controls for problem jobs, training and education, and medical
management—with the elements customized to account for local conditions. Uncertainties
continue to exist about particular aspects of MSDs that may complicate regulatory action

® See enclosed NLCPI Briefly... for a fuller discussion.

¢ Hugh Conway & Jens Svenson, “Occupational Injury and Tilness Rates, 1992-1996: Why They Fell, Monthly
Labor Review, Nov. 1996, at 36-58.

7 64 FR 65874.

Regulatory Studies Program + Mercatus Center ¢ George Mason University 4



154

by OSHA, and our analysis does not allow us to draw any conclusions about whether a
standard for MSDs is merited [emphasis added].®

In drafting its notice of rulemaking, OSHA has cited many cases of successful ergonomic
interventions for MSD injuries in the private sector. These too, however, are examples of
voluntary initiatives in cases where specific types of interventions made economic sense at that
site and at that time given the information available to management, workers, and their
consultants. These same interventions may not be practical under all circumstances.

Mistakenly, OSHA relies on examples of voluntary programs “customized to local conditions” to
support the need for centrally directed solutions. The agency uses proof of the functioning of the
market in producing economically sound and cost-effective solutions to support a regulation that
may not be economically feasible for all firms in general industry.

Cost as well as effectiveness will dictate a variety of solutions for problem jobs, yet variety is not
fostered in a regulatory or legalistic environment. The need for conformity will eventually drive
the ergonomics rule to limited numbers of solutions. In fact, OSHA has already previewed its
concerns in this regard. In discussing the possibility of other programs approved outside the
proposed rule, OSHA notes:

[Not permitting them] will also avoid the administrative and compliance problems that
would arise if OSHA permitted employers to establish programs that differ from the one
in the standard even after the effective date.’

Moreover, this tendency toward on-size-fits-all, no doubt, eventually will affect even those
ergonomniics programs grandfathered-in by the proposed rule.

III. OSHA'’s Benefit Estimates Benefits are Very Sensitive to Key
Assumptions and Significantly Overstate Most Likely Benefits.

OSHA has prepared a preliminary economic analysis (EA) to estimate the benefits and costs of
implementing the proposed ergonomics program rule. The EA provides a point estimate of the
average annual benefits ($9.1 billion) and costs ($4.2 billion) of the proposal over the next ten
years. These estimates are based on assumptions about the number of cases expected over the
period and the benefits and costs of controlling those cases.

To test the sensitivity of those point estimates presented by OSHA, we have carefully reviewed
the underlying analysis and assumptions. Where available information permitted, we have
substituted what we consider more plausible assumptions, and we conducted sensitivity analysis
on those assumptions. This evaluation and sensitivity analysis has produced a range for both
costs and benefits, as well as best estimates'® of the benefits and costs of implementing the
ergonomics program standard which differ significantly from OSHA’s.

8 GAO, p. 41.
° 64 FR 65792.
1° “Best estimate” refers to the most likely outcome.
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A. Review of OSHA’s approach

OSHA assumes that the annualized benefits of its proposed ergonomics program standard over
the next 10 years will be $9.1 billion per year."! This benefit estimate actually reflects OSHA’s
estimates of MSD-related costs that would be avoided by the rule. OSHA does not estimate the
benefits (or avoided costs) associated with individual program elements required by the rule, but
rather assumes that the rule will eliminate over 3 million MSDs over 10 years at an avoided cost
of $22,546 per MSD."?

Thus, the two key components of OSHA’s benefit estimate are (1) number of workplace MSDs
avoided by the rule and (2) the value per MSD avoided. To estimate the potential effectiveness
of an ergonomics regulation at eliminating workplace MSDs, OSHA has relied on case studies
and success rates from actual ergonomics programs and workplace interventions. Its benefits
analysis assumes approximately 1.9 million workplace MSDs per year in the absence of the rule.
This figure would decline each year as a result of the rule, giving a 26 percent reduction in cases
(or over 3 million MSDs) over 10 years of implementation.

OSHA derives the $22,546 per MSD figure by summing four categories of avoided cost: lost
production, medical costs, insurance administration costs, and indirect costs. Each of these four
components is based on an estimate that the average workers’ compensation claim for an MSD is
$8,000."

e OSHA'’s estimate of the lost production category of benefits from the proposed regulation
includes

(1) the value of workers’ compensation indemnity payments (61.5 percent of the $8,000);

(2) the difference between the value of the indemnity payments and the worker’s after-tax
income, based on studies comparing workers’ compensation payments with after-tax
income;

(3) the estimated value of taxes, based on the typical value of taxes as a percentage of after-
tax income (30 percent); and

"' OSHA estimates $69.6 billion over 10 years by simply summing expected annual avoided costs in each year. It
then calculates an annualized cost ($9.1 billion) using a discount factor that it reports is based on a discount rate of
7 percent per year.

12 A more informative approach would be to examine the incremental benefits of each component of the rule,
because that would identify for policy-makers and the public which components are expected to offer net benefits,
and which are not.

B OSHA, “Preliminary Economic and Regulatory Flexibility Analysis,” (EA) Chapter IV. OSHA bases this $8,000
figure on Webster and Snook, 1994, who used data from 1989 for both low back pain-related injuries and upper
extremity repetitive strain injuries. Barbara S. Webster, BSPT, and Stover H. Snook, Ph.D., “The Cost of
Compensable Upper Extremity Cumulative Trauma Disorders,” JOM 36, Number 7, July 1994. (OSHA Docket
No. §777, Ex. 26-1286).
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(4) the value of fringe benefits, based on data on employer costs for employee compensation
(39 percent of pre-tax income).'* OSHA estimates lost productivity to be $14,763 per MSD.

* Medical costs are the medical share of payments paid out by workers’ compensation, which
OSHA estimates at 31.5 percent of $8,000, or $3,080 per MSD claim.

e The agency estimates the administrative cost for insurers to administer claims would be
23.4 percent of the total value of claims, or $1,872 per MSD claim.

e Indirect costs are the costs of work-related injuries that are borne by employers but not
included in workers’ compensation costs, including sick leave for periods shorter than the
workers’ compensation waiting period, losses in productivity for other workers, losses in
production associated with the injured worker’s return to work, and administrative costs
other than those borne directly by the workers’ compensation insurer. Based on a study of
the indirect costs of injuries in the construction industry, OSHA estimates that these costs
constitute 35.4 percent of the value of workers’ compensation claims or $2,832 per MSD.

B. RSP’s lower bound estimate recognizes that MSDs are declining in the absence
of OSHA’s ergonomics program requirements.

A key variable in OSHA’s estimate is the number of MSDs prevented by the rule, which depends
on OSHA’s assumptions regarding the baseline rate of MSDs in each SIC group, and the
effectiveness of the proposed program rule at reducing those MSDs. OSHA implicitly assumes
that, in the absence of its mandatory program standard, employers would undertake no further
actions to reduce MSDs, and the level of MSDs would remain at the level reflected in 1996 BLS
statistics. Yet, this contradicts the evidence OSHA presents throughout the preamble that
voluntary efforts have reduced, and continue to reduce, MSDs in the workplace.

It also contradicts Bureau of Labor Statistics (BLS) data, which reveal that reported MSDs
(using “repeat motion and over-exertion illness and injuries” as a proxy) have declined from
705,800 in 1994 to 626,000 in 1997 — an average decline of close to 4 percent per year. This
decline probably reflects an increased attention on the part of employers to MSDs, as well as
increased awareness as to their possible causes and remedies. As more information on
ergonomic solutions becomes available, we would expect to see a continued decline in reported
MSDs in the absence of the proposed rule.

Because it ignores the declining trend in MSDs, OSHA’s baseline for the benefits analysis is
likely to overstate the incidence of future MSDs in the absence of a standard.

Interestingly, OSHA predicts that the rule will reduce MSDs at an average rate of less than 3
percent per year (ranging from 7 percent in the first year to 1 percent in later years). This is a
slower rate of decline than the historic trend. Reported MSDs have declined on average 4
percent per year since 1994, and they declined 3.2 percent between 1996 and 1997. If we
assume that the market-induced decline in MSDs continues at 3 percent per year, which is slower

“ OSHA, “Preliminary Economic and Regulatory Flexibility Analysis,” Chapter IV, p. 11.
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than the rate observed since 1994, the market-based solution to resolving MSDs appears more
effective than OSHA’s regulatory solution.

These statistics reinforce our earlier observation that market forces are more likely to respond
effectively to the legitimate and real costs of MSDs than OSHA’s proposed program rule. They
suggest that, while the program rule could impose significant costs {(discussed in the next
section), it is unlikely to produce any benefits beyond those that will occur without the rule, as
employers and employees respond to market incentives.

Therefore, our lower bound, and best estimate, of the gross benefits of the program rule (over
and above the benefits one would observe in the absence of the rule) is zero.

C. RSP’s upper bound estimate reflects sensitivity analysis on the number of MSDs
and value per case.

Projecting a decline in the rate of MSDs absent OSHA intervention is admittedly uncertain
(though no more uncertain than predicting a decline with OSHA intervention). While our
assumption that current trends will continue (at a slower rate) is more realistic than OSHA’s
assumption that we would see no further progress at reducing the incidence of MSDs absent the
rule, for the upper bound of our sensitivity analysis we have accepted OSHA’s assumption that
baseline rates will remain at 1996 levels. However, OSHA’s benefit estimate is still sensitive to
other assumptions, which we address in this section.

OSHA estimates that for every MSD avoided by the rule, society will save $22,546. This figure
is OSHA’s estimate of the full cost of MSDs that are serious enough to warrant workers’
compensation benefits. It then applies the $22,546 figure to an estimated number of MSDs that
is three times the number of MSDs actually reported as resulting in a lost day of work in 1996.

Because OSHAs benefit estimate depends on its assumptions regarding (1) number of cases that
will be avoided, and (2) the costs avoided per case, we examine its sensitivity to those
assumptions.

1. Increased reporting under the rule could reflect twe situations.

OSHA assumes for both its benefit and cost analyses that the reported incidence of MSDs that
result in lost days of work (as reported in BLS surveys — 647,000 in 1996 and 626,000 in 1997)
understates the actual rate of MSDs in the workplace. It adjusts the 1996 rate by a factor of
three, which reflects the ratio of total workplace illnesses and injuries to workplace illnesses and
injuries that result in a lost day of work. In making this adjustment, OSHA recognizes that the
number of MSDs affected by the rule will greater than the figure reported to BLS for several
reasons. MSDs that do not result in any lost work will be reported and monitored. Also, OSHA
believes that MSDs are currently underreported, Sand that the rule will encourage reporting.

1> OSHA's support for the notion that MSDs are underreported, however, depends heavily on data from the early
1980s, and the reporting of MSDs has increased exponentially since then.
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In our cost and benefit estimates, we assume that OSHA’s estimate of approximately 1.9 million
MSDs is correct. We distinguish between two types of etrors in MSD reporting, however. The
first type, which we will call “false negative reports,” occurs currently, when legitimate
workplace MSDs go unreported. The second type, which we will call “false positive reports,”
occur when non-workplace MSDs or non-MSDs are reported as workplace MSDs.

For its benefit-cost analysis, OSHA implicitly assumes that current reporting of workplace
MSDs (as captured in BLS statistics) reflects a significant amount of the first type of error, false
negatives. Its benefit and cost analyses implicitly assume that false negative reports are the
reason that BLS statistics are under-reported by a factor of 3. It also predicts that the proposed
ergonomics rule, which will facilitate and encourage action to reduce MSDs (regardless of
whether they are reported as having lost days of work), will correct for this error.

‘What OSHA does not consider in its analysis is that the program standard will also increase the
other type of reporting errors — false positives. The increase in false positive reports could also
be significant, due to the language of the rule:

e The rule defines OSHA-recordable MSDs broadly. For example, if shoveling snow on a
weekend caused some pain or stiffness, those symptoms would be an OSHA recordable
MSD if a job “aggravated” them and they resulted in restricted work activity.“’

e The current checks on fraudulent reports (implicit in the workers® compensation system) will
be largely eliminated. Employers, faced with a broad definition of MSDs, and a prohibition
against “policies or practices that discourage employees from reporting MSDs signs or
symptoms,”"” would find it difficult to distinguish legitimate MSDs from false claims.

® As the economic consequences of developing an MSD are reduced, employees may become
more careless and take less individual responsibility to avoid motions and activities that
could lead to lost days of work and (in the absence of the rule) lost pay.

The concept of different types of errors has implications for both the costs and benefits of the
proposal. On the cost side, if false positive reports are as significant as false negative reports
(and OSHA’s estimate of the percentage of false negative errors is correct), we would expect to
see an additional 67 percent increase in the costs of the proposal. On the other hand, while
correcting for false negatives will result in social benefits (because previously unreported
workplace MSDs will be addressed), expenditures on false positives will not. (At best, they
would result in transfers from employers and consumers to the employees who receive the
benefits required by the rule.)

We attempt to correct for OSHA’s neglect of the possibility of false positives in our benefit and
cost estimates. We have no information on the likely magnitude of each type of error. It is
possible that the 1.2 million MSDs that OSHA assumes currently go unreported in the BLS data
all reflect false negative reports, or that some of them reflect false positives. If they all reflected
false negatives (i.e., they are real workplace MSDs that, for various reasons discussed in the
preamble and RIA, have not to date been reported as resulting in at least one lost day of work),

1 proposed rule, 64 FR 66077.
17 Ibid. 64 FR 66070.
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then we would expect an additional increase in reporting as a result of false positive reports
elicited by the rule. This would increase the cost of the rule.

For our sensitivity analysis, we assume that OSHA’s estimated three-fold increase in reporting
reflects both a correction of false negative reporting errors and an increase in false positive
reporting errors. We have no data with which to distinguish between the two in our benefits
analysis.'® For simplicity, we assume that half of OSHA’s estimated 200 percent increase
reflects reporting of workplace MSDs (as opposed to non-workplace MSDs or non-MSDs). In
other words, we estimate a 100 percent increase in reporting of MSDs (over 1996 BLS statistics)
upon implementation of the rule, due to correction of false negatives. This would suggest 1.2
million reported cases per year.

It is this 1.2 million figure that we use to derive our upper bound estimate of benefits. We
assume that OSHA’s prediction that reported MSDs will increase by a factor of three is correct,
and that this factor reflects both (1) a reduction in false negatives and (2) an increase in false
positives, in equal amounts. We do not attribute benefits to what we have labeled false positive
reporting errors.

2. OSHA’s value per case overstates average values.

The expected value per case avoided depends on the number and severity of cases that will be
controlled under the rule. While there is no doubt that finding and fixing MSDs that have
previously gone unreported has value, it is unlikely that the average value of those previously
unknown MSDs is $22,546 per case, as OSHA assumes. Indeed, this value per case is about
equal to average annual income in the United States.'® Thus, OSHA suggests that experiencing
an MSD (which, as defined, could be muscle pain or stiffness) is equivalent to losing a whole
year of work. To understand why OSHA’s estimated value per case seems so high, we examined
the assumptions and data behind it.

OSHA'’s approach of estimating the gross income of employees who cannot work due to an
MSD as a proxy for lost productivity appears reasonable. This value, as well as the other values

*® We did examine a study OSHA cites of workers’ compensation claims, which found that for every ten percent
increase in benefits, the number of workers’ compensation claims increased by seven percent and the duration of
claims increased by 16.8 percent. (Alan B. Krueger, “Incentive Effects on Workers’ Compensation Insurance,”
Journal of Public Economics, 41 (1990), pp. 73-99.) One could assume that, due to the checks and balances
implicit in the workers” compensation system, and based on OSHA’s review of studies that indicate a small
degree of fraudulent reporting on the part of employees in such claims, this percentage increase reflects a
correction for false negatives. Data in OSHA’s cost analysis suggest that the work restriction nrotection benefits
offered by the rule would provide a 37 percent increase in wages over the indemnity portior 1 workers’
compensation programs. Applying the 0.7 elasticity figure to this percentage increase implies that 26 percent
more MSDs would be reported as a result of the increased compensation offered by the rule. If this reflects the
universe of false negative reporting errors that would be eliminated by the proposal, it suggests a total universe of
815 thousand MSDs per year. This approach to distinguishing between workplace MSDs and non-workplace
MSDs or non-MSDs is appealing because it is based on observed behavior in the workplace, however it may
understate the frequency of false negative errors in the current system.

' The $22,546 is based on a 1989 study of workers’ compensation claims. Mean income (total wages and salaries
divided by total employed) in 1989 was roughly $25,200 (i.c., $2.65 trillion in 1989 wages and salaries payments
divided by 105.2 million employed in 1989).
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OSHA combines to estimate total costs of $22,546 per MSD, all hinge on an average worker
compensation claim of $8,000. This figure is from a 1994 study by Webster and Snook.?’
Webster and Snook examined claims handled by Liberty Mutual Insurance Company in 45 states
for upper extremity cumulative trauma disorders in 1989. They excluded claims not requiring
medical or indemnity payments. They found that the mean cost per case for these upper
extremity cumulative trauma disorders was $8,070, however, they noted that the median cost per
case was only $824. They observe:

The large discrepancy between the mean and median indicates that upper extremity
cumulative trauma costs are not evenly distributed, i.e., a few cases account for most of
the costs. In this study, 25% of the cases accounted for 89% of the costs.!

The workers’ compensation system currently focuses on the more severe workplace injuries, and
these data illustrate that of those, the $8,000 mean is dominated by the few most expensive cases.
Seventy-five percent of the claims in the sample had mean costs of $2,690 — or one-third of the
mean OSHA uses, and fifty percent of the claims cost less than $824 — one tenth of OSHA’s
estimate.

Even if the 6,067 workers’ compensation cases covered by the study accurately reflect the
distribution of costs associated with the 626,000 cases that are currently reported to BLS, the
mean cost of one end of the distribution would not accurately reflect the mean costs associated
with the larger number of MSDs that would benefit from the rule.?? Extrapolating the Webster
and Snook distribution to the larger number of MSDs suggests that the mean will likely be even
lower than the median observed in the sample. Because the ultimate distribution of MSDs that
may benefit from the rule is uncertain, however, we conservatively use a mean of $3,000 (which
is higher than the mean of 75 percent of the Webster and Snook sample) for our sensitivity
analysis.

3. RSP’s Upper Bound Benefit Estimate

To be conservative in our benefits estimate, we substitute the $3,000 per case mean workers’
compensation figure in OSHA’s calculations, to estimate a value per MSD avoided of $8,455.
Note that this figure accepts all of OSHA’s other assumptions with which we might take issue in
a more detailed analysis.”® Applying this to our estimate of 1.2 million MSDs per year, and

* Webster & Snook, bid.

2 1bid. p. 714,

2 Two-thirds of OSHA’s estimated cases, and one-half of ours, are not currently reported as missing a single day of
work. It is not plausible that avoiding these cases will offer the same benefits as avoiding cases serious enough to
receive the highest workers’ compensation claims.

* To calculate the $22,546 figure, OSHA assumes that indirect costs to employers associated with filing workers®
compensation claims and insurance and public costs of administering contribute 35.4 percent and 23.4 percent,
respectively to the avoided costs. OSHA’s assumption that indirect costs add another 35.4 percent is based on a
study conducted of the construction industry, which is not subject to this rule. One might expect very different
estimates of indirect costs, particularly in percentage terms, if workers’ compensation claims in the consiruction
industry are higher or lower than the claims expected due to MSDs, or if productivity and other indirect costs are
not comparable across industries. We have no basis for altering these percentage figures; however, we question
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relying on OSHA’s assumptions regarding the effectiveness of the program at reducing those
MSDs, we derive an annualized upper bound benefit estimate of $2.3 billion.

D. Conclusion—-OSHA’s Estimate Overstates Likely Benefits.

Our adjustments reveal that OSHA’s estimate of $9.1 billion per year in benefits is very sensitive
to two questionable assumptions. Simply recognizing that current trends induced by market
forces will continue to reduce MSDs in the absence of this program rule suggests no incremental
benefits from the rule. Thus, our best estimate of the benefits for the proposed program rule is
zero. For our upper bound estimate, we accept OSHA’s assumption of no further decline in
MSDs in the absence of OSHA rulemaking, but alter assumptions regarding the nature of
increased reporting, and the appropriate value per case, to derive an annualized benefit of $2.3
billion, or less than one-third of OSHA’s estimate.

OSHA notes that its benefit estimate does not take into account the avoided pain and suffering
that reducing workplace MSDs would achieve. This is true; however, other variables are also
missing from this analysis. Not factored into this sensitivity analysis, and not considered by
OSHA, are the opportunity costs of the regulation. The rule requirements will divert capital
expenditures and management skills and time to dealing with regulators and away from
productivity-enhancing endeavors, including controlling costs and effectively managing injuries
of all types. For example, considering that OSHA will require fixes for “same jobs” in the same
establishment once an MSD occurs (on an average of six for one injury), the use of the “one
MSD trigger” under the full program essentially means the correction of problems that do not
exist for many workers. This requirement alone will reduce the net benefits ascribed by OSHA
simply through the diversion of resources from other uses and thereby reduce productivity.

IV. OSHA'’s Estimates of the Costs of the Proposal are Very Sensitive to Key
Assumptions and Likely to Understate True Social Costs.

OSHA estimates that 5.9 million establishments, employing 93 million workers, would
potentially be covered by the rule. Of these 93 million workers, 11.7 million are engaged in
manufacturing and 10.4 million perform manual handling operations. OSHA estimates that 1.9
million establishments would be required to implement the full program in the first year that the
standard is in effect, and address 7.7 million jobs. It estimates annual compliance costs to
employers to be $4.2 billion, or $900 per establishment and $150 per job fixed. OSHA’s
estimated total annualized cost to society is $3.4 billion. The difference between social cost and
employer cost is that OSHA estimates that $875 million in costs would be transferred from
employees, who are currently paying for injuries in the form of lost wages, to employers, who
would pay under the work restriction protection provision of the standard.

This section first summarizes OSHA’s approach to estimating the costs of the proposed
ergonomics program rule, examines the assumptions behind OSHA’s element-by-element cost
analysis, and offers plausible alternative assumptions to determine the sensitivity of OSHA’s

their validity, and note that these two components comprise over 20 percent of the total benefits OSHA attributes
to the proposed rule.
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total cost estimate to key variables. We provide a range of costs, and our own best estimate of
the likely costs of the proposal.

A. Summary of OSHA’s Element-by-Element Approach.

OSHA estimates the total costs of the proposal by calculating the cost of each provision on an
industry-by-industry basis for over 300 three-digit SIC industry groups. This involves four steps:
(1) determining the applicability of different components of the rule to different portions of
general industry; (2) determining the number of employees and/or establishments in each portion
of the industry to which each component of the rule would apply; (3) estimating the unit costs of
each provision of the rule per affected establishment or employee; and (4) multiplying the
estimated unit costs of each provision by the number of affected employees or establishments to
which the provision would apply.

The agency assumes (1) employers required to do so will implement full programs (including the
job control provisions of the proposal) by the end of year one; (2) employers will continue to
implement full programs for two years instead of the three years required by the proposed
standard before they can resume the basic program; and (3) all covered establishments will fully
comply with the standard but will not implement programs that go beyond the program required
by the proposal. OSHA makes these simplifications for both its cost and benefit calculation.

OSHA'’s cost estimates reflect annualized costs over a ten-year period, reported in real 1996
dollars.®* Both costs and benefits are measured assuming that the affected industries are as they
are today: OSHA notes that the analysis does not account for any changes in the economy over
time, possible adjustments in the demand and supply of goods, changes in production methods,
investment effects, or the macroeconomic effects of the standard.

The analysis also assumes that the number of MSDs occurring in the absence of the rule would
remain at 1996 levels (which OSHA assumes is roughly three times the BLS figure of 647,000)
over the next ten years.25 OSHA assumes that 25 percent of problem jobs could be addressed
using what the rule calls a “quick fix.” The quick fix estimate was based on the judgement of
the OSHA ergonomics advisory panel based on their experience with voluntary programs.

OSHA relies on responses from a 1993 OSHA ergonomics survey of thousands of general
industry employers to estimate the extent to which establishments within the scope of the
standard already have implemented ergonomics programs involving the control of jobs. This
current industry baseline was taken into account in calculating industry-by-industry cost
estimates. Costs were calculated at the 3-digit SIC code level for all industries in order to
account for differences among industries in terms of wage rates, turnover, baseline rates of
compliance, and MSD rates.

2 This annualized figure is calculated using the standard OMB discount rate of 7 percent.
% While OSHA had access to 1997 figures that showed a three percent decline from 1996, its analysis uses 1996
figures because the detailed breakdown necessary for the analysis was not available for the 1997 data.
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B. OSHA’s Cost Estimate is Sensitive to Key Assumptions.

OSHA’s cost estimates are sensitive to assumptions regarding the unit costs of individual
provisions of the rule, and the number of MSDs or establishments to which each provision would
apply. To examine how sensitive the total cost estimate is to key assumptions, we substitute
plausible alternative assumptions regarding the resource requirements reasonably expected under
the circumstances faced by the establishments being regulated.

The following sections review the types of costs identified by OSHA and then measure how
sensitive those costs are to changes in assumptions. This sensitivity analysis substitutes plausible
assumptions in an attempt to reflect not only what we know about markets in general but also the
other information currently available in the government statistics. We assume, as OSHA does,
that firms will comply with the requirements imposed by the rule. For each element, we present
our conservative best estimate of likely costs, as well as lower and upper bounds. Table 3 of this
comment presents a table, patterned after Table V-1 of OSHA’s Preliminary Economic Analysis,
which compares OSHA’s and RSP’s assumptions and results.

1. Baseline MSDs and Quick Fixes

As it does in the benefit analysis, OSHA assumes that, in the absence of this regulation,
employers would undertake no actions to reduce MSDs, and the level of MSDs would remain at
the level reflected in 1996 BLS statistics (increased by a factor of three to account for those that
go unreported as lost-workday injuries to BLS). This assumption regarding the baseline level of
MSDs is inconsistent with observed historical trends and the evidence OSHA has presented on
successful voluntary efforts to reduce workplace MSDs. As more information on ergonomic
solutions to workplace becomes available, we would expect to see a continued decline in
reported MSDs in the absence of the proposed rule.

By ignoring the declining trend in MSDs, OSHA’s baseline is likely to overstate the incidence of
future MSDs in the absence of a standard, and overstate the costs of the standard. Assuming a
continued decline of 3 percent per year over the 10-year time frame used in OSHA’s analysis, as
we did in our benefit analysis, results in a 24 percent decline in MSDs in the absence of the rule.
Interestingly, this is consistent with OSHA’s estimate that 25 percent of problem jobs can be
remedied at little or no cost, under the “quick fix” option allowed by the rule. It is reasonable to
assume that these obvious fixes would be made voluntarily without OSHA requirements.

As we did in our benefit calculations, therefore, our lower bound and best estimates of the cost of
the ergonomics program rule reflect a continued decline in workplace MSDs of 3 percent per
year. This is consistent with OSHA’s assumption that addressing one-quarter of all problem jobs
will impose little, if any, costs attributable to the rule.”®

% OSHA assumes that employers will avoid employee training and program evaluation costs for MSDs that can be
eliminated with the quick fix option.
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2. Familiarization with the OSHA Requirement

OSHA assumes that all establishments in general industry would have to understand the
standard’s requirements, and determine whether they applied. It estimates this category as the
time (labor costs) required to review the standard and determine whether any jobs could be
classified by the rule as a “job with a musculoskeletal disorder.” The agency estimates that each
establishment (5.9 million) would invest one hour to become familiar with the rule, and
determine whether the requirements of the rule apply. OSHA’s “Preliminary Economic
Analysis” puts those costs at $25 million dollars on an annualized basis.

The rule proposed by OSHA covers 20 pages of fine print in the Federal Register, and the full
notice occupies 312 pages. Even at a relatively fast pace of three minutes per page, reading just
the rule would take a full hour. Reading the whole notice would take over 15 hours. If our own
efforts to read and understand the proposed standard are any indication, the amount of time
required would be closer to 32 hours. This does not include the time required to review the
workplace to determine whether any potential MSDs were present. Furthermore, outside legal or
ergonomic advice might be required at a cost of at least $125 per hour.”” The participants in the
advisory panel jointly established by OSHA and the U.S. Small Business Administration
suggested that 40-60 hours would be needed for familiarization.?®

For our sensitivity analysis, we assume that, on average, establishments would invest at least 4
hours (for our lower bound) and as much as 32 hours (for our upper bound) to understand the
requirements of the rule and determine their applicability. To be conservative, our best estimate
is- 8 hours per establishment. This results in a range for the familiarization requirement of
betwegn $100 million and $800 million. Our best estimate is $200 million on an annualized
basis.

3. Investigate Whether MSDs are Covered by Standards

OSHA’s cost estimate also includes the requirement that establishments with manufacturing or
manual handling jobs, and other general industry establishments that have identified an MSD
evaluate MSDs to determine whether they are covered MSDs, as defined by the standard. It
assumes this investigation will require 15 minutes of manager time, and 15 minutes of employee
time per recordable MSD, and that the total annualized cost will be $83 million.

%’ The SBREFA panel created by OSHA and the Small Business Administration (SBA) raised the need for outside
consultants. “Report of the Small Business Advocacy Review Panel on the Draft Proposed Ergonomics Program
Rule,” April 1999, p. 10. The hourly cost figure for a consultant is from OSHA, “Preliminary Economic
Analysis,” Chapter 5, p. 9.

* OSHA has made clarifications to the rule in response to the panel’s concerns, which OSHA believes “will make
the extensive review envisioned unnecessary. The Agency also plans to have expert system software available
on-line to aid employers in following the standard when it becomes effective.” EA, Chapter 5, p. 6.

* Note that this, like all OSHA’s costs, is an annualized cost. The actual first year cost would be significantly
higher. For example, reading and understanding the rule in-house at 8 hours per firm alone would cost $2.8
billion the first year.
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This may understate the frequency of the investigation, if the universe of MSDs that require
examination is larger than the universe that is recordable under OSHA’s definition. Also, while
there may be some MSDs that require no more than 15 minutes of attention to determine whether
they are recordable MSDs, there may be many that take more than that. For our sensitivity
analysis, we attempt to account for both these uncertainties by using OSHA’s estimate of 15
minutes for each recordable MSD as the lower bound cost; 30 minutes per MSD as a best
estimate; and 1 hour per MSD as an upper bound. Our resulting cost estimates for the
approximately 2 million establishments that OSHA predicts will be subject to this requirement
range from $83 million to $332 million, with a best estimate of $166 million.

4. Establishing the Basic Program

All general industry establishments with manufacturing operations or manual handling jobs, and
all general industry establishments in which an MSD is reported would be required to implement
at least the basic program. The basic program would involve management and employee time
for program implementation, including allocation of resources, establishing an employee
reporting system, and providing employees with information on MSD symptoms and hazards.

OSHA assumes that the basic program will only involve internal personnel costs. The Economic
Analysis assumes that implementing the basic program will involve minimal effort for each firm;
initially only one hour would be needed to assign responsibilities and provide basic instructions,
two hours for managerial training, one hour for developing an MSD reporting system, and one-
half hour each for a manager and employee to provide information on MSD hazards and
symptoms. OSHA assigns no costs for training materials, outside expert opinion or consultation
within the establishment.*®

The agency estimates the aggregate cost for this phase would be $107 million on an annualized
basis. In contrast, the U.S. Small Business Administration estimates that the cost of establishing
OSHA’s basic program would be $8.45 billion (or higher).!

We expect that the rule would involve more .esources for establishing the new program,
enlisting outside expertise, and acquiring materials, as detailed below. Our low estimate reflects
no costs for ergonomics expertise in the basic program, but our best estimate assumes that 20
percent of firms with manufacturing and manual handling will engage an outside consultant.
Our upper bound assumes that half of firms with MSDs will engage an outside consultant. The
resulting cost for the basic program ranges from $142 million to $526 million, with a best
estimate of $264 million, on an annualized basis.

* The report of the Small Business Regulatory Enforcement Fairness Act advisory panel constituted from the
business community suggested that outside consultants might be required at all phases of the process of
complying with the standard. Small Business Administration (SBA), “Report of the Small Business Advocacy
Review Panel on the Draft Ergonomics Program Rule,” April 1999, p. 10.

*! Small Business Administration, “Analysis of OSHA’s Data Underlying the Proposed Ergonomics Standard and
Possible Alternatives Discussed by the SBREFA Panel,” Prepared by Policy Planning & Evaluation, Inc.
September 22, 1999, p. 14.
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Table 2: Basic Program Sensitivity analysis

RSP Sensitivity Analysis
Provision Resource Required Low Best High
Implement initial 1 manager-hour 1 manager-hr | 1 manager-hr 2 manager-hr
program
Provide Manager 2 manager-hours | 2 manager-hr | 3 manager-hr 4 manager-hr
Training
Set up Reporting 1 manager-hour 2 manager-hr | 4 manager-hr 6 manager-hr
System
Provide Employee .5 employee hour | .5 emp-hr .5 emp-hr .5 emp-hr
Information .5 manager-hour .5 mgr-hr .5 mgr-hr .5 mgr-hr
Engage Ergonomist 0 0 20% mfrg. & 50% firms w/

manual handling | MSDs

Training materials 0 $10/firm $10/firm $10/firm

5. Full Program

An employee report of an OSHA-recordable MSD triggers implementation of a “full program.”
If exposure at work either causes or contributes to an MSD, or if exposure at work aggravates a
pre-existing MSD, then the MSD is as an OSHA-recordable MSD under the proposed rules.?
The full program includes training for managers, training for employees, job hazard analysis,
evaluation of appropriate job controls, management of MSDs, record keeping, program
evaluation, and work restriction protection to prevent further injury.

We discuss OSHA’s assumptions and our sensitivity for each element of the full program below.
As discussed earlier, our lower bound and best cost estimates assume a declining rate of MSDs
in the absence of the rule, which would lower costs relative to OSHA'’s baseline. Over the ten-
year period, this is equivalent to OSHA’s assumption that 25 percent of problem jobs would be
addressed using what the rule calls “quick fixes.” In other words, we assume that these obvious
fixes are reflected in the declining baseline, and recognize that they would occur in the absence
of the rule. For our upper bound, however, we accept OSHA’s assumption that no MSDs would
be reduced absent the rule, but we reject its assumption that quick fixes would eliminate 25
percent of cases as a result of the rule.”®

a) Training for Managers

OSHA assumes that each affected establishment would provide one manager with 16 hours of
training that would enable this person to understand the key elements of an ergonomics program.
It estimates this training will cost $121 million on an annualized basis.

Given the complexity of understanding the causes of and cures for MSDs, managers may require
more than 2 days of training. In addition, ergonomics experts and training materials are likely to

*2 CFR Part 1904.
% Specifically, for our upper bound, we adjust our estimates upward to reflect the lack of quick fixes in the
employee training and program evaluation elements.
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be required to train the managers, and OSHA has inc'nded no costs for these.*® For purposes of
our sensitivity analysis, we accept OSHA’s estimate of 16 hours for one manager as the lower
bound. For our best estimate and upper bound we assume that trainers and/or training materials
will add 50 percent to the cost of training managers. This suggests that the cost of this
component could range from $121 million to $182 million, with a best estimate of $182 million.

b) Training for Employees

The OSHA analysis estimates that employee training can be accomplished in one hour. Such
training would be required for all employees working in problem jobs. To estimate the costs of
employee training, the agency multiplies the cost of one hour of employee time by the number of
affected employees. It assumes that one manager would provide the necessary training to all
employees in the establishment’s problem jobs in a single class, and that two hours of the
manager’s time would be required. The agency’s aggregate annualized estimate for the
employees’ time cost of training is $136 million. The estimate for the manager’s time is $11
million.

OSHA'’s estimate for the actual time spent in training may be reasonable, but some firms have
difficulties in halting operations for training, multiple locations, multiple languages, or several
shifts; and many will experience lost productivity surrounding training sessions. For our
sensitivity analysis, we assume employees would incur an additional quarter-hour to account for
movement to training and other sources of unproductive time associated with the training. It is
also very plausible that managers’ time to conduct the training would exceed two hours. For our
lower bound, we assume that for every two hours devoted to training, managers incur an
additional half-hour in unproductive time. For our best and upper bound estimates we assume
managers must spend four hours in training, to account for multiple training sessions, etc. We
have not added any costs for training materials, though they may be required. Under these
alternative assumptions, employee training costs are $170 million in our lower bound and best
case, and $227 in our upper bound.”> The manager costs range from $14 million to $22 million,
with a best estimate of $22 million (annualized).

¢) Job Hazard Analysis and Job Control Evaluation

Job hazard analysis involves identifying the activities and conditions in problem jobs and
determining the elements in that job that may cause, contribute to, or aggravate an MSD. This
portion of the standard’s requirements does not include the cost of remediating the condition that
may be causing the problem. OSHA’s cost estimate for job hazard analysis and job control
evaluation is $454 million.’® This assumes that 50 percent of all problem jobs would require
four hours of employee time and two hours of supervisor time. Another 2£ percent would
require 16 hours of employee time, eight hours of supervisor’s time, and eight hours of an
ergonomics manager’s time. The most difficult 15 percent would require the expertise of an

** SBA, ibid.

% The upper bound employee training cost assumes no declining baseline, and no quick fixes.

% Though OSHA separates the job hazard analysis element from the job control evaluation element in its
assumptions table (V-1 of the EA), it does not present separate cost estimates for these.
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ergonomics consultant, and involve 32 hours of employee time, 16 hours each from a supervisor
and ergonomics manager, and 16 hours from an ergonomics consultant. This 15 percent estimate
is the mid-point of a range provided by one of OSHA’s ergonomic consultants, who estimated
that professional ergonomists would be required for 5 to 25 percent of problem jobs.

OSHA’s reliance on the mid-point of a range offered by one consultant makes the validity of the
resulting estimate highly uncertain. There are several reasons to expect that OSHA’s
assumptions regarding the time and expertise involved in job hazard analysis and control may be
underestimated. The Small Entity Representative (SERs) on the SBREFA panel suggested that
some level of ergonomic expertise would be required at all phases of the program including the
job hazard analysis and control process. According to the SBREFA report:

“Many SERs were concerned that small firms would need to make use of expensive
outside consultants in all phases of the program, from program set-up to hazard analysis
to control.”’

Further, the more difficult problem jobs will likely be the focus under the proposed standard.
The experience of firms in voluntary programs and that of consulting ergonomists with voluntary
programs are likely to understate costs in a mandatory program. In estimating costs for the
mandatory MSD-reducing investments, whether labor or capital outlays, it is important to
recognize that the easy solutions have been adopted already. Individual employees, their
supervisors, and management in general will have found the easy solutions, whatever they may
be, given the circumstances faced by each job and by each firm, simply because firms and their
employees have economic and personal incentives to do so.

Thus, it is reasonable to expect that the cost of job hazard analysis and controls evaluation would
include a greater participation by ergonomic specialists than the scenario posited by OSHA’s
consultant.®® For our sensitivity analysis, we accept OSHA’s estimates of the amount of time
required to respond to easy, moderate, and difficult jobs, but we adjust the percentages of jobs
that would fall into each category. Our lower bound is identical to OSHA’s assumption (i.e., 50,
35 and 15 percent of jobs falling into the easy, moderate, and difficult control categories,
respectively). For our upper bound, we assume that the upper bound of the consultant’s range
(25 percent of firms) must hire an ergonomist, and that 25 percent fall in OSHA’s easy category,
and 50 percent in the moderate category. For our best estimate we use percentages of 30 percent,
50 percent, and 20 percent, respectively, for the easy, moderate, and difficult job categories.

The resulting cost for job hazard analysis and job control evaluation ranges from $454 million to
$924 million, with a best estimate of $597 million.

%7 Small Business Administration (SBA), “Report of the Small Business Advocacy Review Panel on the Draft
Ergonomics Program Rule,” April 1999, p. 10.

* On a related issue, the cost of consultants has been estimated by OSHA to be about $2000 for 16 hours. While
past experience is the basis for this estimate, no analysis should assume that the price for certified ergonomists
would remain the same given the increased demand for their skills should the OSHA rule be adopted.

* Table V-5 of the EA presents the portion of OSHA’s estimated $454 million attributable to ergonomists,
ergonomics program managers, supervisors and employees. From this, and the hours assumed for each in Table
V-7, we backed out the average per hour cost assumed for each of these, and used these to derive our estimates.
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d) MSD Management

OSHA assumes that one hour of managerial time (ergonomist, team leader, safety or health
professional) will be required to manage each individual MSD covered by the rule. Since most
managers are already familiar with MSD management issues, OSHA believes that the actual
administrative and managerial work associated with current MSDs will be one hour per MSD.
OSHA puts the annualized national cost at $83 million.

The rule requires that managers, supervisors and employees be “held accountable for meeting
their responsibilities,” and “communicate periodically with employees about the program and
their concerns with MSDs.” This is an open-ended requirement, which would require managers
to be responsive to employees concerns, and not “discourage employees from participating in the
program or from reporting MSD signs or symptoms.” As a result, it is unlikely that one hour of
managerial time per MSD would protect an employer from charges that it was not adequately
responsive or from litigation over whether it had met its obligations under the “management
leadership and employee participation” element of the rule.

We accept OSHA’s one-hour estimate for our lower bound, but substitute 1.5 hours and 2 hours
of a manager’s time per MSD for our best estimate and upper bound. This suggests a range of
$83 million to $166 million, with a best estimate of $125 million.

¢) Record Keeping

Firms larger than ten employees must keep the following records:

1. employee reports of MSDs, episodes of persistent symptoms and responses to those
reports;

results of job hazard analyses;
hazard control records;
quick fix records;

ergonomic program evaluations; and

AN

MSD management records.

OSHA assumes that it will take 15 minutes of a supervisory worker’s time to handle these
various records for each covered MSD reported. We test the sensitivity of this assumption by
substituting 10 minutes for our lower bound estimate, accepting OSHA’s 15 minutes in our best
estimate, and substituting 30 minutes in our upper bound. Thus, our best estimate of $7 million
is the same as OSHA's, but our lower bound estimate is $5 million, and our upper bound is $14
million.

f) Program Review

Workplaces with full programs are required to review their programs periodically (at least every
three years) to ensure compliance with the standard. OSHA believes that this will take four
hours of management time every year in establishments whose problem jobs cannot be fixed
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through the quick fix option, and impose an annualized cost of $16 million. Our sensitivity
analysis uses these assumptions.

g) Job Interventions

“Job interventions” must ecliminate or materially reduce MSD hazards identified in the
workplace. These may involve administrative changes or investments in new equipment or
tools. Examples include use of power tools, lift tables, or wrist rests; movement of work
surfaces closer to the worker; enlargement of jobs to increase variation in tasks; and providing
short breaks. Establishments whose employees experience MSDs that are covered by the
standard are required to institute controls for the problem job held by the injured employee as
well as for other jobs in the establishment that involve the same physical activities or conditions,
and to implement all feasible controls until the hazard is materially reduced.

OSHA anticipates general industry would incur $2.3 billion in annualized costs to comply with
the job control requirement. This is a net cost, because OSHA assumes employers will achieve
improved productivity with job controls that will provide offsetting savings to the costs of job
control. - The agency estimates productivity improvements from the job will amount to
approximately $1.3 billion in annualized savings. OSHA argues that many ergonomic
interventions improve productivity by relieving employee pain or because they involve
automating portions of jobs in ways that can be expected to improve productivity.

A panel of three ergonomics consultants estimated the cost of implementing controls for problem
Jjobs for each of 26 occupational groups. OSHA’s economic analysis relies on the average of the
three estimates for each group, multiplied by the number of MSDs expected in each group. Its
estimate of gross annualized job control costs (without taking into account the offsetting effects
of increased productivity) is $3.6 billion.

OSHA recognizes in the EA that “the job control cost estimates made by individual ergonomists
sometimes varied substantially for the specific groups.” In fact, EA Table V-11 reveals that
estimates for some occupational groups were as low as 35 percent of OSHA’s reported mean, or
as high as 190 percent of the reported mean (used in OSHA’s analysis). While OSHA notes that
the individual consultant estimates averaged across all groups “were within 31 percent of each
other,” this is somewhat misleading. 1t hides the fact that, on average, the lowest consultant
estimate was 63 percent of the OSHA-reported average, and the high estimate was 145 percent.
Our sensitivity analysis explicitly incorporates the range of estimates offered by OSHA’s
consultants, so that while our best estimate of job control cost matches OSHA’s, our lower
bound reflects only 63 percent of those costs, and our upper bound reflects 145 percent.

Neither OSHA'’s rule nor supporting documents make clear whether the costs estimated by the
panel reflect just one contro} per problem job or several, although it appears that the costs reflect

** OSHA's 31 percent was derived by averaging each consultants estimates across all groups first, and comparing
those averages across consultants. Because each consultant estimated higher than average costs in some groups
and lower than average costs for others, this mathematical approach understates the variance in the estimates. We
estimate an 82 percent range by first calculating the difference between the high and low consultant estimate and
the mean, and then averaging those differences.
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an assumption that one control will suffice to fix each problem job. The language of the
proposed rule implies an open-ended requirement to experiment with controls until a job is fixed.
If the first job fix doesn’t work, an employer “must implement additional feasible controls to
materially reduce the hazard further,” and “must continue this incremental abatement process” as
long as “other feasible controls are available” (1910.922). Such a requirement would be
particularly costly in view of the need to control an average of 6.5 jobs for every MSD that
develops. Some industries that have significant amounts of manual handling, for example, could
be making repetitive fixes in large numbers.*' Because the assumptions underlying OSHA’s cost
estimate are not transparent, we do not attempt to correct for the possibility that OSHA assumed
only one job control per MSD in our lower bound or best estimate. We conservatively assume
that 1.4 job controls are required to fix a problem job, on average, in our upper bound. Thus, we
estimate that gross job control costs could range from $2.3 billion to $7.3 billion.

OSHA cites case studies of voluntary programs as evidence that job controls will result in
significant productivity savings. To quantify these savings for each of the 26 occupation groups,
it relies on scenarios prepared by OSHA as part of its technological feasibility analysis.
However, OSHA’s expert ergonomics panel rejected the controls in those scenarios as being
more high-tech and expensive than would be necessary to fix job hazards, so OSHA has not used
the cost estimates from this analysis. OSHA does use the cost savings from these high-tech
controls to estimate productivity savings, which are then used to offset the Jower costs developed
by the expert panel of the low-tech controls assumed in this analysis. Specifically, OSHA uses
the ratio of productivity savings to control cost (for the controls it rejected as too expensive) to
estimate the productivity savings attributable to simpler controls. This ratio suggests that on
average, OSHA expects that 36 percent of the costs of implementing job controls would be offset
by increased productivity.

It seems doubtful that lower-cost, lower-technology job interventions will be as productivity-
enhancing as more expensive, higher-technology controls which might involve more automation,
etc. In fact, many of the controls envisioned by OSHA (carrying less heavy loads, and
increasing the duration or frequency of break time) are more likely to decrease than increase
productivity. We, therefore, conduct some sensitivity analysis on these estimated productivity
savings. For our lower bound estimate, we apply OSHA’s estimate of 36 percent productivity
savings to our lower bound gross control cost of $2.3 billion to derive an estimate of $1.45
billion. For our best estimate, we assume that productivity gains would, on average, be offset by
productivity losses, and assign a zero value to productivity savings to derive an annualized net
cost of $3.6 billion. Our upper bound estimate of $7.3 billion also attributes no productivity
savings to job controls.

* One industry group, Food Distributors International, asked for a consulting report on the cost of modifying its
member’s 800 distribution centers. The consultant’s report provided cost estimates ranging from $1.2 to $26
billion, The most likely cost was estimated to be $5 billion for the membership of this trade association that
represents only a small portion of one three-digit SIC group. Despite multiple fixes projected for this industry, the
industry itself does not believe that the technology to totally eliminate MSDs is currently available. See Prime
Consulting Group, inc., “The Economics of Compliance with the Proposed OSHA Ergonomics Program
Standards: An Industry Analysis for Food Distributors,” Food Distributors International, Government Relations
Department, November 1999.
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h) Work Restriction Protection (WRP)

Under the proposed standard, OSHA requires employers to provide temporary work restrictions
for workers with MSD injuries when they are deemed necessary by management or are
recommended by a health care professional. While on the WRP program, the employer must
maintain the employee’s current net take-home pay (90 percent of net take-home pay if the
worker is absent from work) and benefits for a maximum of six months. OSHA states that
although the costs of WRP are a cost to employers, they are not an additional cost to society,
since employees are already bearing these costs. Thus, it does not include the estimated $876
million for WRP in the total costs to society of the rule.

OSHA bases its estimate of the cost of WRP on the average value of workers’ compensation
claims for MSDs from Webster and Snook. As discussed in the benefits section of this
comment, the mean figure of $8,000, on which benefits and WRP costs are based, is likely to
overstate the mean workers’ compensation cost for the broader range of MSDs addressed by the
rule. As in our benefits calculations, therefore, we adjust this figure to $3,000 to reflect a more
likely mean for the larger distribution of cases.

OSHA adjusts its workers’ compensation figure to account for the portion of the $8,000 that
provides for indemnity (versus medical payments), and the fraction of workers’ compensation
claims that cover temporary disability for 6 months or more. It then adjusts this amount upward
to reflect the fact that, under WRP, unlike some workers’ compensation, employees would be
eligible for up to 90 percent salary and full benefits. This results in an estimate of WRP costs of
$1,884 per case. Substituting the lower workers’ compensation figure of $3,000, but accepting
all of OSHA's other assumptions, this would be $707 per case.

OSHA assumes that “most cases requiring WRP will be covered by workers’ compensation”*?

and that individuals receiving WRP payments will be compensated first by workers’
compensation. Thus employers will have to pay only the increment over and above workers’
compensation payments necessary to offer the employee 90 percent of wages and full benefits.
The economic analysis attributes no cos. to the workers’ compensation portion of WRP
payments, implicitly assuming no increase in workers’ compensation costs due to an increase in
“OSHA recordable injuries” caused by the rule. Thus, it derives an average cost per WRP of
$877 per case.

We conduct some sensitivity analysis on OSHA’s implicit assumption that all WRP cases would
be receiving workers® compensation benefits in the absence of the rule. Based on our lower
value of $707 per case, we use OSHA’s ratios and estimate a workers’ compensation share of
$469 per case, and an employer share of $238 per case. OSHA reports that 69 percent of OSHA
recordable injuries receive workers’ compensation.” For our lower bound estimate, we apply
that 69 percent to OSHA’s total estimated number of MSDs resulting in WRP (998 thousand
cases), and assume the cost for that fraction of cases is only the employee share of $238. The
remaining 31 percent of cases would either be new to the workers’ compensation system or

2 EA Chapter 5.
“ This is based on one study of workers® compensation in the state of Wisconsin, and may not be robust nationwide.
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would not receive workers’ compensation payments, and thus the incremental cost attributable to
this rule would be the full $707 per case.

For our best estimate, we assume that only those cases reported as having lost at least one day of
work would be eligible for workers’ compensation indemnity payments in the absence of the
rule. We apply the 69 percent to the 626,000 reported lost-workday MSDs reported to the BLS
in 1997.* That fraction of total cases would cost $238 per case, while the remainder would cost
$707 per case. While it is very possible that even fewer of these currently-reported 626,000
MSDs are currently receiving workers’ compensation, we have no data on which to base further
sensitivity analysis, so we use the same assumption for the upper bound. Thus, our estimated
annualized cost for WRP ranges from $383 million to $500 million, with a best estimate of $500
million. Due to our correction of OSHA’s extrapolation of the statistical mean from the Webster
and Snook study, this range is less than OSHA’s estimate of $876 million.

C. OSHA’s Cost Estimate Is Likely to Understate True Social Costs.

Substituting alternative plausible assumptions for those relied on by OSHA, our sensitivity
analysis suggests that the annualized total cost for the ergonomics program rule is likely to range
from $3.0 billion to $11.0 billion. Our best estimate of the annualized cost of the rule is $5.8
billion. OSHA estimates total employer costs at $4.2 billion (which is within this range, though
at the lower end) but argues that the cost of the work restriction program would simply be
transfers from employers and consumers to employees, and thus, not a social cost. In fact, there
are likely to be some real, dead-weight losses even in the WRP costs, particularly if false
positives are significant. Nevertheless, if we accept OSHA’s suggestion that the WRP costs all
reflect transfers, we estimate social costs ranging from $2.6 billion to $10.3 billion with a best
estimate of $5.3 billion. Since this estimate takes as given the framework and many of the
assumptions inherent in OSHA’s methodology, it should still be considered a rough estimate of
expected actual costs.

Certain industries have attempted to estimate costs by examining the types of responses the rule
would elicit, including the job controls that would nave to be implemented to meet OSHA’s goal
of eliminating or materially reducing MSDs. The most notable of these studies was conducted
by members of the food distribution industry, which estimated that costs would range from $1.2
billion, just to analyze job hazards in the industry, to $26 billion, if changes in equipment were
necessitated for complizmc:e:.45 This range is in sharp contrast to OSHA’s estimated $72 million
in annualized cost for the SIC code of which these establishments represent a small component.

* These injuries are not defined as MSDs, per se, but as “repeat motion and over-exertion illness and injuries.”
5 Food Distributors International, ibid
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